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The Importance of Valid Selection and Performance Appraisal:

Do Management Practices Figurein the Case Law?

It is beyond dispute that employment-related lawsuits have proliferated in recent years
(Weisenfeld, 2003). Although some have argued that even high-profile class action litigation has
done little to remediate past discrimination or to deter it in the future (Selmi, 2003), others
continue to maintain that the quality of management practices can and should relate directly to
the success or failure of discrimination claims against employers (see, e.g., Schwartz & Moayed,
2001; Thrasher, 2003). It remains an open question, however, whether core personnel functions
such asjob analysis, validation, or performance appraisal have discernable relationships with the
results of employment-related lawsuits.

When | last undertook a systematic review of the law in thisarea (Malos, 1998), | focused
just on performance appraisals. Even then, | remarked upon the daunting number of casesin
which these and related management practices had become central to the outcome of employment
litigation. This past experience and ongoing professional attention to the area should have
prepared me for the enormity of the current round of research, but it did not; the exponential
explosion in both number and magnitude of recent discrimination cases--not to mention some
highly publicized multi-million dollar settlements involving the likes of Coca-Cola, Home Depot,
State Farm, Wal-Mart, and others--proved staggering. As a consequence, it was necessary to
repeatedly refine my search criteriato avoid having to assimilate a truly unfathomable amount of
potentially relevant case law. Ultimately, due to sheer volume and space constraints, | chose to
focus on a non-comprehensive but (hopefully) instructive sample of federal appellate court
decisions published within the last 5 years. Such decisions tend to involve legal issues of greater

general applicability and precedential value, as opposed to the typically fact-intensive--and often
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fact-specific--opinions generated by lower court proceedings.

Having said that, and mindful of the dangers in attempting to capture policy from result-driven
judicia opinions (Roehling, 1993), | believe | was able to draw some conclusions that suggest not
only that the case law informs practice but also that the converse may be true as well. Because
validation processes--investigating the job relatedness of and relationships among selection and
evaluation criteria--remain central to both challenging and defending employment practices, |
have organized this chapter around them. | begin by addressing the role of job analysisin
validating selection processes, whose results may generate adverse impact against demographic
classes protected under federal law. | continue by reexamining issues with the legal defensibility
of performance appraisals, whose results may generate lawsuits when they are used to deny
sought-after aspects of employment such as raises, promotions, or retention during reductionsin
force. | conclude by highlighting the potential for an integrating framework built around the
notion of procedural justice that may hold promise for harmonizing judicial and practitioner
perspectives on discrimination cases. Within each of these sections, | review selected research

and update the implications with a discussion of recent case law.

THE ROLE OF JOB ANALYSISAND VALIDATION IN EMPLOYMENT
DISCRIMINATION LITIGATION

The validation of potentially discriminatory selection practices has figured prominently in
employment litigation for at |east three decades now, as hasits cornerstone, job analysis. In this
section, | discuss sources of an employer's obligation to present validation evidence in defense of
adverse impact claims, and the courts' treatment of such evidence in their opinions deciding such

claims. | then review recent federal cases that deal more specifically with issuesinvolving job
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anaysis, minimum qualifications, validity generalization, and other validation processes, with a

view toward identifying aspects of those that tend to survive judicial scrutiny.

Job Analysisand Validity: Prior Research on their Rolein Discrimination Claims

One of the earliest scholarly reviews of discrimination cases involving job analysis was
done by Thompson and Thompson (1982). After noting that the need for job relatedness (and
thus, by implication, job analysis), was established by the U.S. Supreme Court in Griggs v. Duke
Power Co. (1971) and reaffirmed in Albemarle v. Moody (1975), the authors reviewed selected
federal court cases and extracted some common principles regarding legal standards for job
analysisin test validation. Based in part on the Albemarle court's opinion that validation effortsin
that case were deficient because "no analysis of the attributes of, or the particular skills needed in,
the studied job groups' had been made, Thompson and Thompson concluded that ajob analysis
should be performed on the exact job for which selection is to be made; that it should include
current information from individuals familiar with the job, relevant documents, and observed job
performance; and that it should be conducted by an expert analyst using enough data that the
sampleisrelevant for every job to which a particular selection device is meant to apply. The
authors also recommended that minimum competency levels for all tasks, duties, and activitiesin
the job be specified. They cautioned, however, that their conclusions were drawn largely from
cases that involved content validation, and should thus, by implication, be applied beyond that
context with due care.

Almost ten years later, Harvey (1991) reviewed some of the basic legal issuesin
collecting and using job analysis data. Harvey organized his review around two sets of sources:

laws and court decisions, and professional standards documents. As for laws and court decisions,
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Harvey noted that job analysis data have proved useful in demonstrating the job relatedness of
selection tests under federal anti-discrimination laws (e.g., Title V11 of the Civil Rights Act of
1964, the Age Discrimination in Employment Act of 1967, and the Equal Pay Act of 1963), in
that such data support the inference that selection decisions have been based on predictions of
successful performance rather than discriminatory motives or effects. Asfor professional
standards documents, Harvey noted that various editions of the APA Standards (e.g., 1985; an
earlier version was utilized by the Supreme Court in Albemarle), the SIOP Principles for the
Validation and Use of Personnel Selection Procedures (1987, updated in 2003; "the Principles'),
and the EEOC's Uniform Guidelines on Employee Selection Procedures (1978; "the Guidelines')
contain similar but not identical guidance that courts have continued to rely upon to varying
degreesin cases involving job analysis (see, e.g., Gulino et al. v. Board of Education, 2003).
The SIOP Principles appear to be relatively liberal regarding the permissibility of validity
generalization, whereas the APA Standards, the EEOC Guidelines, and a number of earlier
judicial opinions have taken stricter views regarding the need for job-specific analyses directed
toward the exact jobs and corresponding selection devices in question (Harvey, 1991; Thompson
& Thompson, 1982). The Guidelines in particular have been criticized because of their apparent
rigidity regarding job analysis and validation method specificity. Nonetheless, although not
legally binding, they have often been given "great deference” by the courts, asistypical for
regul ations promulgated by administrative agencies within their area of expertise. Moreover,
failure to comply with the Guidelines may be seen to have diminished the probative value of
validation evidence in the eyes of some courts (see, e.g., Association of Mexican-American
Educators et al. v. Sate of California, 2003, citing Albemarle and Clady v. County of Los
Angeles, 1985; for arecent case in which compliance with the Guidelines was required as part of

a court-ordered consent decree, see Reynolds et al. v. Alabama Department of Transportation,
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2003). The Guidelines, as well as other professiona standards, are addressed more fully earlier in
this book, but will be summarized here as a baseline for further discussion about the evolving role
of job analysis and validation in the discrimination case law.

At the outset, the Guidelines caution in Section 1607.3 that the "use of any selection procedure
which has an adverse impact on the hiring, promotion, or other employment ... opportunities of
members of any race, sex, or ethnic group will be considered discriminatory ... unless the
procedure has been validated in accordance with these guidelines ..." The Guidelines general
standards provide in Section 1607.5 that criterion-related, content, or construct validity studies
are acceptable; whichever is used, the applicable technical standards require at minimum that "[a]
ny validity study should be based upon areview of information about the job for which the
selection procedure is to be used" (Section 1607.14). These standards do allow, however, that "[a]
ny method of job analysis may be used if it provides the information required for the specific
validation strategy used." Section 1607.7 affords further flexibility in that "[u]sers may, under
certain circumstances, support the use of selection procedures by validity studies conducted by

other users ..." where adequate evidence of job similarity and overall fairnessis shown to exist.

Job Analysisand Validity: Recent Cases | llustrating their Rolein Discrimination Claims

Allen et al. v. City of Chicago (2003) offers arecent example of a case where the court
relied heavily on the Guidelines in upholding dismissal of the plaintiffs discrimination claims on
summary judgment. In that case, the latest in alengthy series involving the promotional practices
of Chicago's police department, a panel of the Seventh Circuit considered two class action
challenges by minority officers, some of whom had failed a written qualifying test and were thus

not eligible for further consideration, and others who had passed the qualifying exam but failed
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either the assessment component or the "merit" component that followed.

In response to the results of earlier litigation, the City had created a Promotion and
Testing Task Force, which recommended adopting different types of tests to assess a broader
range of relevant knowledge, skills, and abilities (KSAS) than had previously been the case.
These tests included a qualifying test designed to evaluate the minimum levels of KSAs "needed
by sergeants on their first day on thejob." Those passing this test would be eligible for further
consideration. The City hired outside consultants to design the promotional exam. Based on ajob
analysis, the consultants recommended a pass-fail qualifying exam to be followed by a written
assessment exercise; the results of this assessment exercise would be used to rank-order
successful candidates for promotion. The City then asked the consultants to add an additional
merit component in accordance with Task Force recommendations. Noting that a"qualifying
examination can test knowledge, skills and abilities, but it cannot identify police men and women
who have exhibited exceptional leadership in the field", the recommendations called for a further
process to "identify police officers who have demonstrated superior ability, responsibility, and
dedication to police service." In response, the consultants interviewed various subject matter
experts and concluded that |eadership, mentoring, decision-making, and interpersonal relations
should be considered. A nomination process was then put in place whereby command-level
officers were permitted to identify up to five candidates in their chain of command who they
believed exhibited these traits. Such candidates would still have to pass the qualifying exam.

Both the written qualifying exam and assessment exercise, which involved asimulation to
evaluate supervision and situational judgment skills, had been content-validated in accordance
with the Guidelines. In addition, command-level officers were required to attend training
designed to minimize biases, stereotyping, and personal influences before nominating their

subordinates for the aternative "merit" process. A committee of command personnel would then

file:///C)/Documents¥%20and%20Settings/chandr_p/Desktop/stanmal ospaper.htm (7 of 43)4/12/2004 5:01:02 AM



file://ICJ/Documents¥20and%20Settings/chandr_p/Desktop/stanmal ospaper.htm

review these nominations and forward a select number to the police superintendent, who made a
final decision regarding any such promotions. These promotions were limited to a maximum of
30% of total promotions, and were separate from those based on the assessment exercise.

When the new qualifying test was first administered, African-American candidates
achieved alower pass rate (about 73%) than white candidates (about 91%). However, although
this difference was statistically significant, it was found acceptable by the Court because it did
not violate the Guidelines' 4/5 rule (cf. the Ninth Circuit's 2002 opinion in Sout et al. v. Potter, in
which the Court disregarded an apparent violation of the 4/5 rule due to small sample sizein a
Postal Service promotion case). Given these results, successful candidates were then eligible for
promotion based on either the assessment exercise or the "merit" selection process. On the
subsequent assessment exercise, however, the success rates for both African-Americans and
Hispanics did in fact violate the 4/5 rule when compared to the success rate of white officers, thus
showing adverse impact. In contrast, the merit process resulted in no adverse impact when
comparing pass rates. However, African-American and Hispanic officers who did not achieve
promotion under this process challenged the allegedly arbitrary constraint on such promotions
that limited their number to no more than 30% of promotions overall. Under this constraint,
African-American and Hispanic officers nominated under the merit process but not promoted did
turn out to be excluded at a disproportionate rate.

After reviewing the burden shifting process set forth by the Supreme Court in Griggs and
Albemarle and incorporated into the Guidelines, the Seventh Circuit panel found that the District
Court had properly dismissed both sets of claims on summary judgment. Under that process, once
adverse impact has been demonstrated, the burden shifts to the employer to show that any
offending components of its selection practices are job related and consistent with business

necessity. The Court found job-relatedness due to the validation activities undertaken by the
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City's consultants. The burden then shifted back to the plaintiffs to show, in accordance with the
Guidelines, the existence of an equally valid but less discriminatory alternative in order to negate
the business "necessity" of the challenged practice, which they had been unable to do.
In particular, with respect to the merit process, there was no showing that allowing more than the
30% relative cap on such promotions would be either equally valid or less discriminatory. The
same was true for the proposed alternative practice suggested by plaintiffs of allowing merit
promotions without requiring a passing score on the qualifying exam. Although the opinion left
open the possibility that such evidence might be devel oped with respect to future administrations
of the promotional process, the Court cautioned that it would consider "factors such as the cost or
other burdens of proposed alternative selection devices' in determining whether they would be
"equally as effective as the challenged practice in serving the employer's legitimate business
goals' (quoting the U.S. Supreme Court's 1988 decision in Watson v. Fort Worth Bank & Trust;
for arelated case upholding the content validity of testing for promotion to lieutenant, see Bryant
v. City of Chicago, 2000). Interestingly, another panel of the Seventh Circuit explicitly
recognized the importance of racial balance in police selection proceduresin Petit et al., v. City of
Chicago, 2003. Elsewhere along these lines in a case also involving police promotions, the First
Circuit concluded in Cotter et al. v. City of Boston et al. (2003) that aviolation of the 4/5 rule
that would have occurred had the City used the results of its promotion exam in strict rank order
justified preferential promotion of lower-scoring African-American officersin order to remedy
past discrimination.

Another instructive case in which the employer's validation efforts in accordance with the
Guidelines were central to its successful defense of discrimination claimsis Williamset al. v.
Ford Motor Co. (1999). In that case, the Sixth Circuit considered evidence of content validation,

criterion-related validation, and validity generalization in upholding Ford's selection processes
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against the plaintiffs adverse impact claims.  Ford had begun using a pre-employment test
known as the Hourly Selection System Test Battery ("HSSTB") as part of its process for
screening applicants for unskilled labor positions. The test was developed by Ford's human
resource consultants to replace a state employment services test because Ford's workers were
expected to rotate among assignments rather than to remain within one particular job
classification, and the state test was considered inadequate to assess workers capacity to do so.
The HSSTB was designed to measure abilities related to reading comprehension, arithmetic, parts
assembly, visual speed and accuracy, and manual dexterity. The HR consultants conducted an
extensive job analysis based on supervisory skill inventories and ratings of the relative
importance of each skill set in each job category. Candidates scoring in the lowest 25t percentile
on the HSSTB were excluded by Ford from further hiring consideration.

After several years, Ford commissioned a criterion-related validation study of concurrent
design that found a significant correlation of .30 between HSSTB scores and job performancein a
sample of recently-hired workers. Ford's consultants also conducted a meta-analytic validity
generalization study using predictive validation data from other employers using similar tests.
Ford then presented expert testimony that the test appeared to have been professionally and
validly developed based on atotality of the circumstances. This conclusion was disputed by
plaintiffs expert, who felt that the underlying job analysis failed to demonstrate clear linkages
between specific job requirements and actual duties performed on the job. The tria court found
thislatter contention unconvincing, and summarily dismissed the case. The Sixth Circuit agreed.

The appellate court panel, after an extensive discussion of Albemarle and its progeny as
well as the Guidelines, reviewed the burden-shifting process for adverse impact cases discussed
earlier. Noting that "[n]either the case law nor the Uniform Guidelines purports to require that an

employer must demonstrate validity using more than one method", the Court went on to uphold
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the trial court's conclusion that both content- and criterion-related evidence, as well as the meta-
analytic validity generalization study (which was based on sixty-one previous studies of similar
tests used to predict performance in similar jobs), were relevant to supporting job-relatedness of
the test. In particular, the Court commented on the adequacy of the employee sample used in the
criterion study, noting that it was composed of employees of varying tenure, education,
demography, and skill levels. Over the argument that this sample and Ford's [concurrent] design
were unduly restricted [cf. Albemarle] for failing to include awider range of low scorers [as
might be included, for example, in a predictive study], the Court held: "The law does not require
that an employer, ssimply in order that low scorers may be included in validation studies, hire
individuals who do not pass a pre-employment test”" (citing the Ninth Circuit's 1985 opinion in
Clady). The Court also noted that the Guidelines themselves provide in Section 1607.14 that they
"do not require a user to hire or promote persons for the purpose of making it possible to conduct
acriterion-related study".

It isworth observing that, although the Williams Court did rely on compliance with the
Guidelines to support the employer's defense, it is not clear that failure to comply with them
would have been fatal to Ford's case. In reviewing Supreme Court precedent, including both
Griggs and Espinoza v. Farah. Mfg. Co. (1973), the Sixth Circuit observed: "the Court has not
ruled that every deviation from any of the Guidelines automatically resultsin aviolation of Title
VIIL." It went on to note that the Guidelines may well be more appropriately regarded as expert
opinion than as binding legal precedent, and as such, should probably be applied with "the same
combination of deference and wariness' that appliesto the use of expert testimony overall.

In the final analysis, then, Ford's victory in Williams may be based on the Court's belief
that the employer did just about everything it could have done to validate its pre-employment test

in a genuine effort to improve the performance of its workforce. Thus, notwithstanding the
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plaintiffs proffered tales of false-negative effects (anecdotal evidence of applicants who had
scored poorly on the test but had performed well elsewhere for other companies), the Court found
insufficient reason to overturn the lower court's dismissal of the case.

Another case that involved the role of the Guidelines in discrimination issues surrounding
the validation process is Association of Mexican-American Educators et al. v. State of California
(2003). As mentioned earlier, the Ninth Circuit majority in that case reaffirmed the deference to
which they felt the Guidelines should be entitled. The case involves yet another class action
brought by unsuccessful minority candidates, this time those excluded from pursuing the
education profession for failure to pass the California Basic Education Skills Test ("CBEST").

The CBEST, like some of the other qualifying exams considered here, is a pass-fail
written test. It assesses reading, writing, and mathematical abilities through use of corresponding
multiple-choice subtests. Candidates can pass the test by achieving minimum acceptable scores
on each of the three subtests or a minimum overall score based on compensatory averaging of the
subtests. Historically, minority candidates had failed the test on a disproportionate basis. In this
action, such candidates attacked use of the test based on failure to adopt aless discriminatory
process. Like the plaintiffsin Allen above, they were unsuccessful with this argument at trial,
where the District Court found that the test was a valid measure of job-related skills; that the
minimum passing score reflected reasonabl e professional judgment about the basic skill levels
required for the jobs in question; and that the evidence adduced at trial was insufficient to
demonstrate the existence of some other equally effective screening device. On appeal, the
plaintiffs challenged these findings, in part because of the Court's reliance on advice from an
expert who did not prepare awritten report and was not subject to cross-examination at trial.

After concluding that Title VI, and thus the Guidelines validation requirements, applied
to the CBEST, the Ninth Circuit reaffirmed a three-step process for determining job-relatedness
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of a selection device previoudy set forth by the Court in Craig v. County of Los Angeles (1980).
That process requires that the employer (1) specify the particular trait or characteristic being
measured; (2) determine that thistrait or characteristic is an important element of work behavior;
and (3) demonstrate by professionally acceptable methods that the selection device is predictive
of or significantly correlated with the element of work behavior identified. Based on the expert's
use of the "pooled judgments’ of knowledgeable persons such as job incumbents about the
relevance of skillstested on the CBEST, the Court found no error in determining these criteria
satisfied based on the professional standards of the time. While acknowledging that the District
Court had been somewhat critical of certain aspects of the validation process (e.g., "matching"
test questions to skills purportedly assessed on the CBEST based on the content of textbooks used
in California schools), the Ninth Circuit took care to mention that validation studies "are by their
nature difficult, expensive, time consuming and rarely, if ever, free from error". Thus, the Court
found "evidence--even if not overwhelming evidence--that the development and evaluation of the
CBEST were appropriate and that the test measures the types of skillsthat it was designed to
measure." This comment would seem to support the notion that judges will be sympathetic to
employers who appear in good faith to attempt to comply with validation requirements, even if
the evidence adduced in thisregard is not as strong as it might have been.

Finally, the Court found no need for the CBEST's minimum passing score to be separately
validated beyond efforts already made with regard to the test overall. Rather, the Court relied on
the Guidelines provision that "where cutoff scores are used, they should normally be set so asto
be reasonable and consistent with normal expectations of acceptable proficiency within the work
force" (Section 1607.5). Thus, under the rather liberal "clearly erroneous” standard applicable to
appellate review of trial court factual findings, the Ninth Circuit found the record adequate to

support the District Court's decision (for asimilar outcome at thetrial court level that relied in
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part on this analysis, see Gulino et al. v. Board of Education, 2002; 2003, in which the Court
ultimately upheld New Y ork State teacher certification requirements as sufficiently job-related
despite the lack of "formal" evidence of their validity).

Like other appellate cases that have considered the propriety of minimum qualifications
and cut scores, Association of Mexican-American Educators et al. generated multiple opinions
dissenting at least in part from the majority's conclusions regarding the necessary level of
performance that successful passage of atest should be designed to predict. Another example can
be found in Lanning et al. v. SEPTA, a Third Circuit case which involved an aerobic capacity test,
administered prior to the start of training for transit police positions, that was found to adversely
impact women candidates. On remand to the District Court following the Third Circuit's earlier
1999 decision ["Lanning I"], SEPTA prevailed when it was alowed to supplement the factual
record with further evidence that its cut score, a maximum time of twelve minutes on a mile-and-
a-half running test, had been "shown to measure the minimum qualifications necessary for
successful performance of the job in question” (the legal standard for validating a discriminatory
cut score adopted by the Court in Lanning [; cf. the Uniform Guidelines standard in Section
1607.5(H), relied on by the 9th Circuit in Association of Mexican-American Educators et al.
above, that cut scores "should normally be set so as to be reasonable and consistent with normal
expectations of acceptable proficiency within the work force."). The original Lanning result, and
the"Lanning |I" legal standard underlying it, were thus upheld by the 2002 "majority” in "Lanning
[1" (an opinion joined only by ajudge appointed to replace a member of the original 3-judge
panel who had died prior to the opinion being rendered).

Although the mgjority opinion in Lanning |1 was highly deferential to the employer, both the
definition of "minimum qualifications' and the validation methodologies used to justify them

were hotly contested in the dissenting opinion, suggesting that the legal standard for proper
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validation remains at least partially unsettled. For example, the dissent noted that the aerobic
capacity test was designed to screen for better physical fitness, and thus argued for a more lenient
standard of review that would allow a higher cut score in testing for jobs related to public safety.
Nonetheless, the results of these cases overall seem to suggest that some judges may reach a point
where the economies of further validation efforts do not support requiring anything more of
employers who appear to have "suffered" enough in justifying their selection devices. If so, then
there may well be atrend away from the more specific job analysis and related validation
requirements recommended by Thompson and Thompson (1982) based on their review of the
case law at the time.

A further example of this possible trend toward court acceptance of less rigorous but good
faith validation efforts by the employer can be found in Meeker et al. v. Merit Systems Protection
Board (2003). The case was brought by unsuccessful candidates for administrative law judge
("ALJ'") positions who challenged a decision by the director of the federal Office of Personnel
Management ("OPM") to deviate from strict adherence to its own applicable employment
regulations. In that case, the Federal Circuit ultimately allowed a government employer to
dispense with regulatory requirements for a professionally developed, job-specific job analysis
that at least echo--and are perhaps even more exacting than--those in the Guidelines.

In order to aleviate unduly high failure rates, the OPM had made a series of revisionsto its
applicant scoring system that made it easier for candidates to qualify. Whereas the previous
system determined candidate eligibility based on avalidly weighted combination of scores on
relevant legal experience, panel interviews, written materials, and reference inquiries, the revised
system made anyone who met a minimum experience requirement and merely completed the
same 4-part exam threshold-qualified for consideration. At this stage, the impact of performance

on the four exam dimensions became compressed, statutory veteran preferences gained greater
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relative weight than had previously been the case, and Meeker and other non-veteran applicants
were excluded from further consideration. Meeker challenged this result, citing government
regul ations applicable to the hiring process that required (1) ajob analysisidentifying the
necessary duties, KSAs, and candidate qualifications for the position; (2) a professionally
developed "employment practice” for the recruitment, measurement, ranking, and selection of
individuals (so that a necessary relationship between the employment practice and job
performance would thereby be demonstrated); and (3) non-discrimination on the basis of race,
color, religion, sex, age, national origin, partisan political affiliation, or "any other nonmerit
factor" (5 C.F.R. 8 300.103). In aclass action appeal to the Merit Systems Protection Board,
Meeker prevailed. On review, the Federal Circuit reversed.

Noting that the OPM's director is authorized to grant a variation from the strict letter of its
regulations to avoid "practical difficulties and unnecessary hardships' so long asthe variation is
"within the spirit of the [OPM] regulations and efficiency of the Government and the integrity of
the competitive service are protected " (5 C.F.R. § 5.1), the Court cited practical difficulties with
revising the final ratings of more than 1,700 candidates who had already been named to the ALJ
placement register. The Court also found experience level to be atraditionally important
threshold selection criterion, and resulting scale compression and relative re-weighting of the
remaining criteria not inconsistent with the spirit of the regulations and integrity of the process.
In short, despite the fact that the OPM admitted on the record that it did not have any of the job
analysis data that would be required by its own regulations, it was permitted to use an unvalidated
revised system in place of its prior, validated selection method. Admittedly, this case involves a
specific fact situation and the fairly lenient "abuse of discretion” administrative standard of
review. Nonetheless, it does seem anomalous that the "practical difficulties® and "hardships" of

validating the revised system were used to justify deviation from regulatory requirements whose
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purposes undoubtedly include preserving the integrity of the hiring process.

Summary of Cases|nvolving Job Analysisand Validity. The results of Meeker and other cases
discussed earlier (summarized in Table 7.1 below) provide further arguable evidence of evolving
judicial flexibility toward job analysis and validation requirements if and when fundamental
fairness can be said to have remained intact. Thisissue will be revisited |ater in the section
discussing procedural justice as a possible integrating framework. However, afinal point should
be made before leaving this topic.

In several of the adverse impact cases discussed above, once the employer was able to
successfully rebut a 4/5 rule violation with acceptable validation evidence, plaintiffs arguments
regarding possible alternative selection methods that might be equally effective with less adverse
impact were given very short shrift by the courts. A likely explanation is that such plaintiffs were
seldom able to present convincing evidence of actual methods that were "equally effective", as
opposed to arguments or speculation about the possibility that such methods might exist (see, e.
g., Gulino, discussed earlier, in which the New Y ork trial court rejected a teacher certification
method used in Connecticut as insufficiently supported in this regard). Of course, given judges
willingness to factor in cost-benefit analyses in comparing the "effectiveness' of proposed
aternativesin light of the Supreme Court's ruling in Watson v. Fort Worth Bank & Trust, thisisa
tough standard to meet in actual practice. Indeed, it would be the rare plaintiff, evenin aclass
action, who would be able to marshal the resources and access to necessary company data
sufficient to conduct their own validation study of a different selection system within the time
parameters of atypical lawsuit. Were plaintiffs to complain to the court that this sets up an
unlevel playing field, they might well be met with the ironic response that the very burden of

obtaining such evidence shows the alternative procedure to be not "equally effective." In any
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event, if future plaintiffs hope to achieve greater success in rebutting "business necessity” by

proposing an alternative procedure, they will likely need to improve their showing in this regard.

TABLE 7.1

Summary of Recent Federal Appellate Cases|nvolving Job Analysisand Validity

Case

Issue

Outcome/Reasons

Allen et al. v. City of Chicago
|(7th Cir. 2003)

Defensibility of multi-part
police promotional process that
adversely impacted minority
candidates

S.J. for the employer upheld
due to adequate job analysis
and content validation in
accordance with the UGLs

Williams et al. v. Ford Motor
|Co. (6t Cir. 1999)

Defensibility of multi-part
ability test for rotational
production workers that
adversely impacted minority
candidates

S.J. for the employer upheld
dueto job analysis, content and
criterion validation, and
validity generalization in
accordance with the UGLs

Ass'n of Mexican-American
Educators et al. v. Sate of
|California (9th Cir. 2003)

Defensibility of basic skills test
(reading, writing, and
mathematics) for public school
teaching eligibility that
adversely impacted minority
candidates

Trial judgment for the State
upheld due to adequate--"if not
overwhelming"--evidence of
reasonabl e test development/
cut scores in accordance with
the UGLs

Lanning et al. v. SEPTA (3rd
[Cir. 1999; 2002)

Defensibility of minimum
aerobic capacity/maximum
running time test for transit
police officer trainees that
adversely impacted women
candidates

Tria judgment for the
employer upheld dueto
adequate evidence that the test
measured "minimum
qualifications necessary for
successful performance of the

job in question”
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Meeker et al. v. Merit Systems |Defensibility of unvalidated Appea infavor of plaintiffs
Protection Board (Fed. Cir. revised scoring system for overturned, thus upholding
2003) administrative law judge employer's decision to
positions that re-valued veteran [disregard its own specific
preferences and thus adversely [regulations regarding job
impacted non-veteran analysis and professional test
candidates development

Note: S.J. = Summary Judgment; UGLs = Uniform Guidelines
THE ROLE OF PERFORMANCE APPRAISAL INEMPLOYMENT DISCRIMINATION

LITIGATION

Whereas selection has to do with predicting the performance of possible future hires,
performance appraisal involves assessing both the actual performance of those hired and the
efficacy of the prediction process. When either proves problematic or outdated, or when
economic conditions so require, appraisal results are typically relied on to modify or deny some
desired benefit of the employment relationship. It is thus not surprising that appraisals generate
disagreements with and challenges to their effects when the results are viewed as unfavorable by
an employee. This has been particularly true in an environment of global competition, mergers
and acquisitions, reorganizations, temporary layoffs, or permanent reductionsin force ("RIFs") in
which performance is often asserted as the reason for adverse action (if indeed areason is given)
but discriminatory purposes are thereafter aleged (see generaly, Martin, Bartol, & Kehoe, 2000;
Williams, Slonaker, & Wendt, 2003). In this section, | begin again with a discussion of selected
prior research on the legal defensibility of performance appraisals, followed by a discussion of

recent appellate case law.
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Performance Appraisal: Prior Research on itsRolein Discrimination Claims

Numerous reviews of the case law involving legal implications of performance appraisals
have been written over the years. These date back at least as far as L ubben, Thompson, and
Klasson (1980) and Klieman and Durham (1981), and continue forward to Martin, et al. (2000),
the latest update by Martin and his colleagues of severa previousreviews. A fuller listing of
these reviews can be found in my previous treatment of the topic (Malos, 1998: 79-83). Based on
thisliterature and analysis of the case law, | extracted some recommendations for improving the
legal defensibility of performance appraisals. These included the use of specific, objective,
behavioral, and job-related criteria, as well as procedural standardization, documentation,
employee notification, opportunity to correct deficiencies, and other aspects of procedural justice.
Along similar lines, Werner and Bolino (1997) found empirical support for the roles of job
analysis, reviewability, and other aspects of due processin explaining appellate court decisions
involving performance appraisals (this work will be revisited below).

Although reviews of the case law may be time-bound to the decisions on which they are
based, at |east two of the observations | made previously hold true today. First, the proliferation
of casesinvolving performance appraisals seems to have continued virtually unabated; hundreds
of such cases can be found at various levelsin the reported federal court decisions alone in the
five year period since my last review. Second, unlike those involving validation processes, which
tend to arise in the context of adverse impact claims, cases dealing with performance appraisals
still arise most often in the disparate treatment context, which makes it more difficult to infer
broadly-applicable principles from them.

This latter point is particularly true in cases that utilize the burden-shifting process set forth by

the Supreme Court in McDonnell Douglas Corp. v. Green (1973). Under that process, plaintiffs
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who allege discriminatory employment actions typically offer evidence of previous favorable
appraisals as part of their prima facie case to show that they were qualified for thejob in
guestion. Employers then typically counter with evidence that performance was poorer than
asserted or had deteriorated over time, that performance standards had changed due to increased
competitive pressures, or that an individual who was selected or promoted instead of the plaintiff
exhibited better likely performance, thus supporting the assertion that plaintiff's treatment was
based on a legitimate, non-discriminatory reason. Because of the predominantly factual nature of
such disputes, these cases usually entail extensive court discussion of lengthy records that can
turn on the credibility of witnesses, the adequacy of evidence to support inferences drawn on
summary judgment or by the jury at trial, the appropriate standard of appellate review, or some
combination of all of these factors. As a consequence, one can sort optimistically through
numerous cases that technically appear to "involve" performance appraisals, only to find that
many, if not most, reduce to subjective disputes about the quality or value of the plaintiff's work.
An apt example in the context of race-based hostile environment allegations can be found in
Hawkins v. Pepsico (2000), in which the African-American plaintiff claimed that her termination
for poor performance was in reality due to discriminatory animus that led to improper lowering of
her appraisal results. A panel of the Fourth Circuit, after an exhaustive--and exhausting--review
of the evidence, affirmed summary dismissal of the case, finding that Hawkins "has shown
nothing more than a routine difference of opinion and personality conflict with her supervisor ...
we refuse to transmute such ordinary workplace disagreements between individuals of different
races into actionable race discrimination” (further anecdotal support for this kind of sentiment--
judicial impatience with court actions about the "fairness' of everyday management decisions
having no real linkage to protected class status--can be found in Landy's interviews with judges

elsewhere in this volume). For present purposes, these cases, while interesting, provide little
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useful guidance about the overall propriety of performance appraisal processes. Thus, even
though appraisals are theoretically considered "tests" subject to the Uniform Guidelines, it
remains challenging to find opinions that explicitly address their compliance with formal notions

of job analysis, validation, and the like (see Malos, 1998: 77-79, citing Barrett & Kernan, 1987).

Performance Appraisal: Recent Caseslllustrating its Rolein Discrimination Claims

On the other hand, there are cases that stand for fairly straightforward propositions that
are important nonetheless. For example, it is now widely understood in most jurisdictions that a
negative appraisal, without more, will not constitute an adverse employment action giving rise to
acivil rights claim (see, e.g., the Eighth Circuit's 2000 opinion in Soears v. Department of
Corrections, in which it regjected the claim that reduction from arating of "highly successful” to
merely "successful" was sufficient to fend off summary judgment in favor of the employer where
no further use of the evaluation to plaintiff's detriment was ever made). On the other hand, where
there is evidence that negative evaluations allegedly tinged with discriminatory animus resulted
in areduced bonus or other pay reduction, summary judgment dismissing the case clearly is not
appropriate (e.g., Russall v. Principi, 2001).
Another general principle involves the historically common fact pattern whereby previously
favorable appraisals are suddenly replaced by one or more unfavorable assessments just prior to a
layoff. Although now often defended based on the adoption of more stringent performance
standards, showing such a pattern will often be sufficient for the plaintiff to avoid summary
dismissal, thus putting the employer to the risk and expense of trial. In such cases, it isnot even a
very strong showing that is always required. For example, in an opinion reversing previous

dismissal of aretaliation claim brought by a secretary at alarge employment law firm against one
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of its partners, Chief Judge Posner of the Seventh Circuit noted that:

It is common for supervisorsto overrate their subordinates for purposes of building morale,
avoiding conflict, and deflecting criticisms ... Not much weight can be given to [such]
positive reviews. But not much does not equal zero. And by going out of hisway to say
nice things about the plaintiff [the defendant] made it possible for areasonable trier of fact
to infer that hislater denigration of her performance was invented for purposes of the
litigation ...

Of course we do not hold that thisis the correct interpretation of the events, only that the

matter is sufficiently in doubt to require atrial [Pryor v. Seyfarth, et al., 2000: 979-980].

For asimilar finding, see Shackelford v. Deloitte & Touche, a 1999 case in which the Fifth
Circuit reversed summary dismissal of Shackelford's retaliation and race claims, noting the "tight
temporal proximity" between protected activity and adverse employment action: "After four
years of positive reviews, Shackelford received her first negative performance appraisal [shortly]
after the class action suit wasfiled against D & T." Shackelford also had been listed as awitness

in the case prior to her termination for "poor performance”.

Race and National Origin Cases. Other principles of general applicability arise in the context of
particular types of cases. For example, in what is apparently a national origin case (the court
repeatedly refers to plaintiff's "ethnicity” but, in applying New Jersey state anti-discrimination
law, is unclear whether thisis anational origin or race case), the Third Circuit reviewed

allegations that the multi-component performance scores of Cardenas, a Mexican American, had
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been systematically rounded downward by white supervisors, whereas those of non-minority
employees were rounded upward. The Court found this sufficient to reverse the lower court's
summary dismissal (Cardenasv. Massey, et al., 2001; also relevant in this hostile environment
retaliation case were allegations that a supervisor referred to Cardenas as " mojado” --wetback--
and as the "boy from the barrio", regularly inquiring as to whether Cardenas intended to pull out a
switchblade to settle professional disagreements).

On the other hand, as foreshadowed in Hawkins v. Pepsico above, not every employment
dispute involving performance appraisals will give rise to a cognizable civil rights violation.
Thus, in Cullomv. Brown (2000), a case involving alleged racial motivation in delaying the
promotion of a 55-year old African American by the Veteran's Administration, the Seventh
Circuit rejected an alegation that the delay was attributable to unduly favorable performance
appraisals because of hisrace, but for which Cullom would have qualified for a performance
improvement plan, improved his performance sooner, and thus achieved an earlier promotion.
The facts of the case suggest that Cullom had repeated and ongoing performance problems, but
that in a misplaced effort to avoid his continuing complaints, the VA ordered that he be falsely
overrated. In an opinion echoing Judge Posner's comments in Pryor above, the Court commented

that Cullom's supervisors at the VA could hardly be seen to have "'retaliated' by giving him, an
incompetent employee, undeserved favorable treatment and evaluations (and ultimately a
promotion to GS-11) [when otherwise] he would have likely been demoted, placed on probation,
and quite possibly terminated.” In the final analysis, the Court ruled that the "undeniably poor
policy" of "kicking someone upstairs (with more pay and a higher grade level) instead of kicking
him down and possibly out" did not violate Title VII.

The foregoing case does illustrate, however, the dangers inherent in falsely evaluating someone

favorably to avoid conflict in the short term, thereby creating a record that may make it difficult
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to discipline or terminate the employee when necessary later on. This fact pattern was illustrated
some years earlier in Vaughn v. Edel (1990), awrongful termination case in which Texaco took a
"hands-off" approach to performance management with the plaintiff, a black attorney, out of fear
for discrimination liability, but notified white employees in similar positions of performance
deficiencies and afforded them the opportunity to improve. This"well-meaning" but misplaced
conduct provided direct evidence of differential treatment, and thus discriminatory motive, based
on race, thus supporting plaintiff's disparate treatment claims. A recent and highly similar fact
pattern involving failure to offer a performance improvement plan ("PIP") to an African-
American employee when such plans were offered to other, non-minority employeesin similar

jobs also led the Sixth Circuit to reverse summary dismissal in Johnson v. Kroger (2003).

Age and other RIF Cases. On the other hand, the Eighth Circuit in Mayer v. Nextel (2003), an
age case, just as recently found no problem with the employer's failure to put 60-year-old Mayer
on a performance improvement plan prior to firing him for poor performance. Mayer, who had
had a record of acceptable but not stellar performance as a sales manager, fared less favorably
after Nextel adopted a more extensive, multi-faceted appraisal mechanism with added levels of
review. Mayer claimed that it showed discriminatory animus to have offered PIPs to younger
sales managers but not to him. In finding this contention insufficient to fend off summary
judgment in favor of the employer, the Court accepted "Nextel's uncontroverted explanation
[that] only managers who failed to meet quota were placed on PIPs. Because Mayer had met
guota, he was not eligible for a PIP. Nextel can certainly choose how to run its business,
including not offering at-will employees a PIP before termination, as long as it does not
unlawfully discriminate in doing so. We refuse to sit as a super-personnel department who

second-guesses Nextel's business decisions’ [citing Dorsey v. Pinnacle Automation Co., 2002].
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Another age case involving performance appraisals in which the employer prevailed, this
time at trial, is Sauzek and Koski v. Exxon Coal USA (2000). In that case, the age-protected
plaintiffs alleged that Exxon had unfairly targeted them for inclusion in a RIF by evaluating their
performance as extremely poor after 20 years of service with adequate appraisals. However, the
Seventh Circuit found ample evidence on the record that employees both under and over 40 years
of age had experienced major fluctuationsin their evaluations, and that Exxon's rankings were
not unusually harsh for older employees overall. The Court thus concluded there was insufficient
evidence to support an inference that the sudden drop in performance evaluation levels
demonstrated underlying pretext in Exxon's asserted performance-based termination.

Employers have met with mixed results in other cases aleging pretext in similar factual
patterns, particularly those involving RIFs or other restructurings. For example, in Thorn and
Curran v. Sunderstrand Aerospace Corp. (2000), the two age-protected plaintiffs were included
in RIF layoffs for alleged low productivity. Thorn was able to adduce evidence that a previously
favorable review was lowered by his supervisor to avoid application of a seniority tie-breaker
under which Thorn would have been retained; not surprisingly, the Seventh Circuit found this
evidence adeguate to overturn the District Court's summary dismissal of Thorn's claim (for
another age case finding an employer's " conscious, unexplained departure”" from its own RIF
procedures problematic in the context of a pretext allegation, see Tyler et al. v. Union Oil Co.,
2002; see also Yates v. Rexton, Inc., 2001). Curran, however, unsuccessfully asserted that the
employer had wrongfully retained |esser-performing younger employees because they might
contribute more to the company in the long run. In rgecting the logic of this contention, and thus

any basis for overturning summary judgment against Curran, Chief Judge Posner reasoned that:

[1Tn making RIF decisions an employer is free to decide which employees are likeliest to
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contribute most to the company over the long haul [citations from various Circuits
omitted]. It would be afoolish RIF that retained an employee who was likely to quit
anyway in afew months while riffing one likely to perform well for the company over a
period of years. High turnover of skilled workers can be very harmful to a company. The
worker who leaves may take with him trade secrets valuable to a competitor or the benefits
of specialized training that the employer had given him, at some expense, in the hope of
recouping the expense in the worker's superior productivity now to be enjoyed by another
employer. Since younger employees tend to be more mobile than older ones, thereis no

basis for an inference that employersinterested in the long-term potential of an employee

prefer young to old [207 F.3rd at 389)].

Another recent Seventh Circuit case that upheld an employer's discretion to make RIF
decisions according to its own business judgment, particularly where its selection processes are
carefully thought out, well documented, and reviewed by legal counsdl, is Cerutti et al. v. BASF
et al. (2003). In that case, BASF had instituted a new business plan whose purpose was to reduce
personnel headcount and "repopulate” the organization with individuals who demonstrated
specific behavioral skills and attributes considered necessary for the company's future success.
These criteriaincluded the ability to "do more with less".

After offering voluntary early retirement to certain long-term employees, the company
and its consultants systematically developed new job families and corresponding key
competencies within each. These were in turn assessed via problem-solving exercises, role-plays,
and targeted interviewing, all of which were done by telephone to avoid disclosing age, race, or
other demographic characteristics of individual candidates. The results of these processes were

subject to review by panel discussion among assessment personnel, and then forwarded to
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BASF'sin-house legal department, which reviewed them for possible problems. Finding no
statistically significant adverse impact on any protected group, retention decisions were finalized
but later challenged as discriminatory based on age, and in some cases race and national origin.
These challenges were dismissed by the District Court, an outcome affirmed on appeal.

Plaintiffs had asserted that the new business plan was a pretext for discrimination, in that
it disregarded their prior positive performance reviews. The Seventh Circuit found it unnecessary
even to address this contention, finding that the plaintiffs had not satisfied their burden of
establishing they were qualified, a critical component of a prima facie case under McDonnell
Douglas (the Court had aready disregarded as inconsequential "stray remarks" the use of
colloquia phrases such as"out with the old, in with the new" that plaintiffs asserted were direct
evidence of discriminatory motivation). Noting that the primary and well-documented purpose of
the restructuring was to identify and apply new performance criteriato help the company become
more competitive in the future, the Court held that plaintiffs had not shown they were meeting the
employer's "legitimate workplace expectations' (citing its 2000 decision in Peele v. County
Mutual Insurance Co.), thus rendering prior positive reviews irrelevant either to show prima facie
gualifications or to argue pretext. In so holding, the Court also reaffirmed its prior decision in
Scott v. Parkview Memorial Hospital (1999), in which it observed that employers are not legally
required "to prefer paper-heavy evaluations over contextual assessments by knowledgeable
reviewers, or to exalt an assessment of past conduct over a prediction of future
performance” (accord, see Haywood v. Lucent Technologies, 2003).

A note of caution isin order, however, lest the foregoing discussion give an impression
that past performance evaluations are unimportant during RIFs. In a case that should warn against
use of potentially outdated and marginally relevant appraisals, the First Circuit found problematic

the resurrection of poor appraisal results that had not previously been used against a black
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customer service representative but were later used to justify her RIF layoff (Thomas v. Eastman
Kodak Co., 1999). This conduct was found to extend by several years the usual 6 month statute of
limitations applicable to discrimination claims. In line with the principle discussed earlier that a
poor evaluation, without more, would not be actionable, the First Circuit upheld the District
Court's rationale that to decide otherwise would "require a given plaintiff to file EEOC charges
successfully for each performance evaluation, informal feedback from a supervisor, or office
rumor [suggesting poor performance], so long as these events--even if not harmful in themselves--
might be informed by racial animus and could someday contribute to alater, harmful result. This
requirement would surely disrupt the American workplace ... [by] forcing employeesto ‘'run to

the EEOC' each time they disagree with a performance evaluation."

Retaliation Cases. A further point should be made about some of the cases already discussed (e.
g., Cullomv. Brown, et al.; Cardenasv. Massey, et al.; Sauzek & Koski v. Exxon). These and
other casesillustrate an apparent trend in recent years for litigants to routinely assert retaliation
claimsin what would otherwise seem to be fairly straightforward discrimination lawsuits. This
trend is probably based on a desire to increase the likelihood of obtaining higher damage awards
(compensatory and punitive damages for Title VII discrimination and harassment claims are
capped under the Civil Rights Act of 1991 to $300,000 per plaintiff per incident for the largest
employers, but not so with respect to analogous cases brought under 42 U.S.C. 81981 or state law
claims aleging retaliation for complaining about prohibited conduct). Whatever the reasons,
these cases comprise a growing category in which close temporal proximity between complaints
about prohibited conduct to the employer, the EEOC, or a state human rights agency and
subsequent adverse consequences may require an employer to defend the efficacy of its appraisal

practices in multiple contexts.

file:///CJ/Documents¥20and%20Settings/chandr_p/Desktop/stanmal ospaper.htm (29 of 43)4/12/2004 5:01:02 AM



file://ICJ/Documents¥20and%20Settings/chandr_p/Desktop/stanmal ospaper.htm

An example can be found in the Ninth Circuit's magjority opinion in Winarto v. Toshiba
American Electronics (2001). In that case, plaintiff was awoman of Indonesian ancestry who
successfully sued Toshiba for discrimination and harassment on a variety of bases including race,
sex, national origin, disability, and retaliation for complaining about these issuesto Toshibas HR
department. The retaliation claims centered on her inclusion in a RIF after previously favorable
performance ratings were lowered for allegedly improper reasons not long after some of her
complaints. The District Court granted a motion to set aside the jury's verdict for Winarto, but the
Ninth Circuit reversed and reinstated most of the jury's conclusions, finding the trial record
adequate to support Winarto's claims.

The record contains atroubling factual history of coworker abuses including ridicule of
Winarto's ancestry and accent, as well as outright physical assault, followed by cursory
management responses that, if believed, probably offer a blueprint for how not to respond to
discrimination and harassment claims. However, key to the Ninth Circuit's opinion was the fact
that Winarto, who had degreesin fields relevant to her PC support analyst position and more
programming experience than most other members of her M1S work group, had made numerous
complaints about wrongful conduct that were not adequately addressed other than by reduced
performance evaluations that conclusorily discussed "declining performance". Of course, in a
harassment case, even actual declining performance may be used to prove hostile environment if
it occurs as aresult of severe and pervasive conduct involving aworker's protected status. In any
event, the majority found ample evidence that Winarto had demonstrated a prima facie case of
retaliation (causal linkage between protected activities and subsequent adverse employment
actions), and that Toshiba's asserted performance-based reasons for including her in the RIF were
pretextual (apartial dissenting opinion takes issue with whether Winarto was held to a high

enough burden of proof in the lower court's jury instructions).
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To be sure, the fact patternsin retaliation cases differ widely (see, e.g., Liu v. Amway
Corp., 2003, in which it was alleged that the plaintiff's appraisal ratings were lowered in
retaliation for failing to perform her duties while on extended FMLA leave). The important point
to keep in mind, however, isthat an employer may successfully defend an underlying
discrimination claim if its RIF criteria or other evaluation processes are upheld, only to face
secondary liability for retaliation if complaints about the alleged discrimination appear causally
linked with subsequent unfavorable actions (see, e.g., Finev. Ryan International Airlines, 2002;
O'Neal v. Ferguson Const. Co., 2001; Shannon v. Bell South Telecommunications, Inc., 2002).
Employers would thus be wise to scrutinize with particular care performance or other criteria
used to terminate employees who had previously complained about improper conduct, whatever
merit those complaints may be found to have held. The sameistrue for employees chosen for
termination by supervisors who have been the subject of discrimination or harassment complaints
in the past, and whose decisions may thus more credibly be challenged based on similar

alegations by other plaintiffs (see generally Malos, 1998 at 92-93, citing Cathcart, 1996).

Summary of Cases | nvolving Performance Appraisal. It may appear from the foregoing
discussion that employers fared less well in recent cases involving performance appraisal than
they did in those involving job analysis or validity (compare Table 7.1 above with Tables 7.2 and
7.3 below, which summarize performance appraisal cases decided for and against the employer,
respectively). In numerical terms, this may well be so. However, most of the appraisal cases
decided for employers generated substantial closure for the defense (e.g., by upholding summary
dismissal of plaintiffs lawsuits), while those decided against employers often only reinstated
plaintiffs claims, leaving the outcome still to be determined at trial. Put another way, although

the courts have allowed some plaintiffs to "keep the ball in the air" in factual disputes that
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arguably require atrial to resolve, they also seem to have had no trouble affirming summary

dismissal of casesin which they are asked to second-guess the business judgment of employers

but can find no convincing evidence of discrimination or other wrongful conduct that compels

them to do so.

TABLE 7.2

Summary of Recent Federal Appellate Cases | nvolving Performance Appraisals:

Results Favorable for the Employer

Case

Issue

Outcome/Reasons

Hawkins v. Pepsico (4th Cir.
2000)

Defensibility of termination for
poor performance whereit is
alleged that appraisal results
were lowered due to race-
discriminatory motives

S.J. for the employer upheld
due to lack of evidence that the
case involved anything other
than an "ordinary workplace
disagreement” with a
supervisor whose race differed
from plaintiff's

Joearsv. Department of
|Corrections (8t Cir. 2000)

Defensibility of alleged race-
based retaliation in reducing
plaintiff's appraisal from
"highly successful” to merely
"successful" so asto have
justified quitting in a
constructive discharge case

S.J. for the employer upheld
due to the well-accepted
general rule that arguably
negative performance
appraisals, without tangible
harm as aresult, are not
actionable

|Cullomv. Brown (7th Cir. 2000)

Defensibility of delay in black
employee's promotion due to
appraisal results allegedly too
favorable, but for which
employee would have known
sooner that his performance
had to improve

S.J. for the plaintiff overturned
as improper dueto lack of
evidence of harm; retaliation
not cognizable where arguably
incompetent employee was
promoted due to undeserved
favorable rating, delayed or

otherwise
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Mayer v. Nextel (8th Cir. 2003)

Defensibility of failure to put
age-protected employee on a
PIP prior to firing him for poor
performance when younger
employees were placed on such
plans

S.J. for the employer upheld
due to "uncontroverted
explanation [that] only
managers who failed to meet
guota were placed on PIPs"
when the plaintiff had in fact
met quota

Sauzek and Koski v. Exxon
|Coal USA (7th Cir. 2000)

Defensibility of appraisal
scores markedly lower than
previous ratings where pattern
just prior to a RIF was alleged
to suggest possible age-related
pretext

Trial verdict for employer
upheld due to evidence that
appraisal scores for workers
both over and under 40 years of
age fluctuated to similar
extents, thus belying pretext in
the jury'sview

Thorn and Curran v.
Sunder strand Aerospace Corp.

\(7th Cir. 2000)*

Defensibility of RIF-based
layoffs of age-protected
plaintiffs for alleged low
productivity

S.J. for the employer upheld --
against Curran--based on
apparent judicial notice that
younger workers are more
turnover-prone, thus belying
claim that younger workers
were retained due to greater
long-term value

|Cerutti etal.v. BASF et al. (7t
Cir. 2003)

Defensibility of RIF criteria
devel oped pursuant to new
business plan designed to
"repopulate” the company with
those who could "do more with
less" but which disregarded
prior favorable performance
reviews, thus allegedly
showing pretext

S.J. for the employer upheld
due to well-developed job-
related layoff criteriaand
plaintiffs inability to
demonstrate threshold
qualifications under the new
criteria, thus rendering moot
any pretext allegations for lack
of aprima facie case

Note: S.J. = Summary Judgment; PIP = Performance Improvement Plan; * = Mixed Results
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TABLE 7.3

Summary of Recent Federal Appellate Cases | nvolving Performance Appraisals:

Results Unfavor able for the Employer

Case

| ssue

Outcome/Reasons

Russell v. Principi (D.C. Cir.
2001)

Defensibility of aleged
discrimination in elements of
compensation or promotional
processes based on lower
appraisal ratings

S.J. for the employer
overturned as improper where
evidence created triable issue
as to whether a bonus was
unfairly low due to racial
favoritism

Pryor v. Seyfarth, et al., (7t
ICir. 2000)

Defensibility of appraisal
scores markedly lower than
previous ratings where pattern
just prior to alayoff may
suggest possible discriminatory
pretext

S.J. for the employer
overturned as improper where
evidence created triable issue
as to whether such a pattern
supported plaintiff's gender-
based retaliation claim

Shackelford v. Deloitte &
Touche (5t Cir. 1999)

Defensibility of appraisal
scores markedly lower than
previous ratings where most
recent ratings were used to
justify termination for allegedly
poor performance

S.J. for the employer
overturned as improper where
"tight temporal proximity"
between plaintiff's complaints
and firing created triable issue
as to whether pattern was
retaliatory

|Cardenas v. Massey, et al., (3rd
Cir. 2001)

Defensibility of rank and pay
differentials due to alleged
adjustment of appraisal scores
in opposite directions based on
ratees race and/or national

origin

S.J. for the employer
overturned as improper where
evidence created triable issue
regarding the plaintiff's claims
amid allegations of epithets

such as "mojado” (wetback)
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Thorn and Curran v.
Sunder strand Aerospace Corp.
|(7th Cir. 2000)*

Defensibility of RIF-based
layoffs of age-protected
plaintiffs for alleged low
productivity

S.J. for the employer
overturned as improper--
against Thorn--where evidence
created triable issue asto
whether good review was
reduced to avoid seniority tie-
breaker under which Thorn
would have been retained

Thomas v. Eastman Kodak Co.
[(1st Cir. 1999)

Defensibility of relying on
unused but outdated prior poor
appraisals to justify RIF-based
layoff of minority employee

Lower court's rejection of
employer's statue of limitations
argument upheld because any
complaint over negative
appraisal results would not
have been ripe until tangible
harm occurred

Winarto v. Toshiba American
Electronics (9th Cir. 2001)

Defensibility of RIF-based
layoff due to asserted poor
performance when ratings were
allegedly lowered in retaliation
for complaining about

discrimination

L ower court's order setting
aside jury verdict for the
plaintiff overturned as
improper due to adequate
evidencein thetrial record to

support plaintiff's claims

Note: S.J. = Summary Judgment; PIP = Performance Improvement Plan; * = Mixed Results

PROCEDURAL JUSTICE AND DISCRIMINATION LITIGATION:

TOWARD A POSSIBLE INTEGRATING FRAMEWORK

Both procedural justice, a psychological construct, and procedural due process, alegal

one, have been discussed as possible frameworks for analyzing and improving the perceived

fairness and corresponding defensibility of avariety of personnel practices (for a comparison and

contrast of elements of these two constructs, as well as linkages among them, see Posthuma,
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2003). The concept is considered implicitly, if not explicitly, in many of the judicial opinions
discussed earlier in this chapter. It has also been addressed in various reviews and research
articles, fewer of which deal with selection processes, and more of which deal with performance
appraisals or discrimination claimsin general (for a broader recent treatment of this topic, see
Landy & Conte, 2004).

For example, in a study of applicant reactions to selection practices, Bauer et al. (2001)
investigated and supported the validity of an instrument designed to capture aspects of procedural
justice developed in previous research (Bauer and her colleagues found that job-rel atedness,
among other things, would likely be related to perceptions of the overall fairness of an employer's
selection procedures). And, in astudy of court cases involving employment interviews,
Williamson et al. (1997) found that el ements of interview structure such as job-relatedness,
standardization, and other subdimensions of procedural fairness figured significantly in judicial
opinions sustaining the selection practices of employers against both disparate treatment and
adverse impact claims, although to differing extents.

Similarly in the performance appraisal context, Werner and Bolino (1997) found significant
effects for elements of procedural fairness, due process, and accuracy in federal appellate cases
decided for the employer, even though formal mention of validation processes seldom arose. In
addition to this empirical study, a number of sources already mentioned (e.g., Landy & Conte,
2004; Malos, 1998; Martin, et a., 2000; Williams, et al. 2003) have aso cited procedural justice
as likely to increase perceptions of accuracy and fairness, thus decreasing the likelihood of
discrimination litigation involving an employer's personnel practices.

Other more integrative models have been proposed that link various justice-based concepts with
desirable organizational outcomesincluding, e.g., increased perceived fairness, employee desire

to improve performance, and decreased incidence of discrimination claims (Flint, 1999;
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Goldman, 2001). These models seem conceptually sound as far as they go, and offer promising
guidance for improving personnel practices effectiveness and legal defensibility, but as yet have
received only preliminary empirical support. In addition, these models do little to balance the
aready heavy focus on appraisal procedures, which are probably more amenable to direct
employee scrutiny or input than job analysis or validation processes. Further development and
extension of such models will thus be needed before they are likely to prove useful in driving
advances in professional standards and practices for job analysis, validation, and performance

appraisal, aswell asjudicial acceptance of these standards and practicesin court.

CONCLUSION

It remains true according to the Guidelines and other professional standards, as well as appellate
decisions involving them, that "under no circumstances will the general reputation of atest ... its
author ... or [unsubstantiated] reports of its validity be accepted in lieu of evidence of validity"
as an adequate defense of challenged personnel practices (Williams et al. v. Ford Motor Co. at
540-541). Indeed, the case law involving job analysis and validity, and to a certain extent that
dealing with performance appraisal, does appear to support atrend toward explicit judicial
consideration of the work of industrial-organizational psychologists and human resource
professionals in determining the appropriate legal standards in this regard.

For example, with respect to job analysis and validity, the cases summarized in Table 7.1 reflect
substantial appellate court reliance on expert testimony for evidence regarding accepted methods
of developing and validating various selection devices in accordance with applicable
professional standards. That said, in resolving the often epic "battles of the experts' that have led

to findings for the defendant of late even in the absence of technical or "forma" validation, some
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judges appear to have reached a point where they simply cannot bring themselves to burden the
employer any further in trying to ensure that tests adequately screen prospective hires based on
predicted performance rather than impermissible demographic factors. To the extent that this
may reflect something of a human, if not legal, presumption in favor of employers who have
undertaken reasonably professional validation efforts, plaintiffsin these cases should realize that
they increasingly have their work cut out for them in practical terms.

With respect to performance appraisal, professionally developed and job-related criteria, as well
as various aspects of due process and procedural justice (e.g., notice of performance
deficiencies, opportunities to correct them, and reviewability of adverse decisions), have also
figured prominently in at least some of these cases (see, e.g., Ceruitti et al. v. BAS- et al. and
other cases summarized in Table 7.2). If these examples represent atrend, then it is probable that
litigants who pay more attention to such matters will be better able to identify and adopt
effective strategies for persuading the courts to find in their favor.

In any event, the interplay of professional and judicial consideration of these issues will most
likely continue, hopefully leading to more widespread adoption of valid, job-related selection
procedures and performance appraisal processes. Such devel opments would serve to enhance
both organizational effectiveness and employee development, while also providing more reliable
guidance in the context of litigation when the inevitable lawsuits do in fact occur. To this end,

the ongoing evolution of legal and practical analysis will be most welcome.
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