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 SUMMARY:

 ... Such mechanisms, institutions, and practices can help mediate conflicts by recognizing that multiple communities may legitimately wish to assert their norms over a given act or actor, by seeking ways of reconciling competing norms, and by deferring to other approaches if possible.  ... This framework generates a series of values and principles that can be used to evaluate the efficacy of procedural mechanisms, institutional designs, and discursive practices for managing hybridity.  ... If France is not able to block the access of French citizens to proscribed material, then the United States will effectively be imposing First Amendment norms on the entire world.  ... At the same time, mechanisms, institutions, and practices of the sort discussed in this Article require actors to at least be willing to take part in a common set of discursive forms.  ... And again, though pluralists historically looked only at non-state alternatives to state power, the international law context adds state-to-state relations and their overlapping jurisdictional assertions to the mix, providing yet another set of possible alternative normative communities to the web of pluralist interactions.  ... This supposed new world order variously focuses on the religiously-based natural law principles of international human rights or the neoliberal ideology of free trade and its need to harmonize rules that regulate commerce.  ... As Laurence Helfer and Anne-Marie Slaughter have observed, "The conjunction of the margin of appreciation doctrine and the consensus inquiry thus permits the ECHR to link its decisions to the pace of change of domestic law, acknowledging the political sovereignty of respondent states while legitimizing its own decisions against them." ... Not surprisingly then, most mutual recognition regimes set conditions on the recognition of foreign laws, regulations, standards, and certification procedures in order to ensure that such recognition will be "compatible" with local regulation.  ... As discussed in Part IV.I below, within federal systems communities generally recognize and enforce each other's judgments, even when the judgment reflects a normative commitment that differs from the one in the recognizing community.  ... But, for those willing to countenance the idea that multiple communities have norms that at the very least deserve a respectful hearing, mechanisms, institutions, and practices for managing hybridity hold out the possibility of forging provisional compromises.  ... As international law scholars address the reality of global legal pluralism, preserving such hybrid spaces and inculcating such tolerant ideals may often be the best that law can do to create the possibility of peaceful co-existence in a diverse and contentious world.

HIGHLIGHT: This Article grapples with the complexities of law in a world of hybrid legal spaces, where a single act or actor is potentially regulated by multiple legal or quasi-legal regimes. In order to conceptualize this world, I introduce literature on legal pluralism, and I suggest that, following its insights, we need to realize that normative conflict among multiple, overlapping legal systems is unavoidable and might even sometimes be desirable, both as a source of alternative ideas and as a site for discourse among multiple community affiliations. Thus, instead of trying to stifle conflict either through an imposition of sovereigntist, territorially-based prerogative or through universalist harmonization schemes, communities might sometimes seek (and increasingly are creating) a wide variety of procedural mechanisms, institutions, and practices for managing, without eliminating, hybridity. Such mechanisms, institutions, and practices can help mediate conflicts by recognizing that multiple communities may legitimately wish to assert their norms over a given act or actor, by seeking ways of reconciling competing norms, and by deferring to other approaches if possible. Moreover, when deference is impossible (because some instances of legal pluralism are repressive, violent, and/or profoundly illiberal), procedures for managing hybridity can at least require an explanation of why a decision maker cannot defer. In sum, pluralism offers not only a more comprehensive descriptive account of the world we live in, but also suggests a potentially useful alternative approach to the design of procedural mechanisms, institutions, and practices.

ABSTRACT

The Article proceeds in three parts. First, I summarize the literature on legal pluralism and suggest ways in which this literature helps us understand the global legal environment. Second, drawing on pluralist insights, I offer an analytical framework for addressing normative conflicts, one that provides an alternative both to territorially-based sovereigntism and to universalism, and instead opens space for the "jurisgenerative" interplay of multiple normative communities and commitments. This framework generates a series of values and principles that can be used to evaluate the efficacy of procedural mechanisms, institutional designs, and discursive practices for managing hybridity. Third, I survey a series of such mechanisms, institutions, and practices already in use in a wide variety of doctrinal contexts, and I discuss how they work (or sometimes fail to work) in actual practice. And though each of these mechanisms, institutions, and practices has been discussed individually in the scholarly literature, they have not generally been considered together through a pluralist lens, nor have they been evaluated based on their ability to manage and preserve hybridity. Thus, my analysis offers a significantly different approach, one that injects a distinct set of concerns into debates about global legal interactions. Indeed, although many of these mechanisms, institutions, and practices are often viewed as "second-best" accommodations between hard-line sovereigntist and universalist positions, I argue that they might at least sometimes be preferable to either. In the Conclusion, I suggest implications of this approach for more general thinking about the potential role of law in identifying and negotiating social and cultural difference.

 TEXT:

 [*1157] 

I. INTRODUCTION

We inhabit a world of multiple normative communities. n1 Some of those communities impose their norms through officially sanctioned coercive force and formal legal processes. These are the nation-state governments and courts familiar to legal scholars. But of course many other normative communities articulate norms without formal state power behind them. Indeed, legal pluralists have long noted that law does not reside solely in the coercive commands of a sovereign power. n2 Rather, law  [*1158]  is constantly constructed through the contest of these various norm-generating communities. n3 Thus, although "official" norms articulated by sovereign entities obviously count as "law," such official assertions of prescriptive or adjudicatory jurisdiction are only some of the many ways in which normative commitments arise.

Moreover, legal pluralists have sought to document hybrid legal spaces, where more than one legal, or quasi-legal, regime occupies the same social field. n4 Historically, such sites were most prominently associated either with colonialism - where the legal system imposed by empire was layered on top of indigenous legal systems n5 - or the study of religion - where canon law and other spiritual codes have often existed in an uneasy relationship with the state legal system. n6 Legal pluralists  [*1159]  explored the myriad ways that overlapping legal systems interact with each other and observed that the very existence of multiple systems can at times create openings for contestation, resistance, and creative adaptation. n7

In this Article, I apply a pluralist framework to the global arena and argue that this framework is essential if we are to more comprehensively conceptualize a world of hybrid legal spaces. International law scholars have not often paid attention to the pluralist literature, nor have they generally conceived of their field in terms of managing hybridity. Instead, the principal emphasis has been on formal state-to-state relations, the creation of overarching universal norms, or the resolution of disputes by locating them territorially in order to choose a single governing law to apply. n8 All of these approaches attempt to eliminate hybridity altogether by imagining that disputes can and should be made susceptible to a single governing normative authority. Yet, it is now clear that the global legal system is an interlocking web of jurisdictional assertions by state, international, and non-state normative communities. n9 And each type of overlapping jurisdictional assertion (state versus state; state versus international body; state versus non-state entity) creates a potentially hybrid legal space that is not easily eliminated. n10

With regard to state versus state conflicts, the growth of global communications technologies, the rise of multinational corporate entities with no significant territorial center of gravity, and the mobility of capital and people across borders mean that many jurisdictions will feel effects of activities around the globe, leading inevitably to multiple assertions of legal authority over the same act, without regard to territorial location. For  [*1160]  example, a French court asserted jurisdiction over U.S.-based Internet service provider Yahoo! because French users could download Nazi memorabilia and Holocaust denial material via Yahoo!'s auction sites, in violation of French law. n11 Yahoo! argued in response that the French assertion of jurisdiction was impermissibly extraterritorial in scope because Yahoo!, as a U.S. corporation transmitting material uploaded in the United States, was protected by the First Amendment of the U.S. Constitution. n12 Yet, the extraterritoriality charge runs in both directions. If France is not able to block the access of French citizens to proscribed material, then the United States will effectively be imposing First Amendment norms on the entire world. And whatever the solution to this problem might be, a territorial analysis will not help because the relevant transaction is both "in" France and not "in" France simultaneously. Cross-border environmental, n13 trade, n14 intellectual property, n15 and tax regulation n16 raise similar issues.

Multiple states asserting jurisdiction over the same activity is just the tip of the iceberg, however, because nation-states must also often share legal authority with one or more international and regional courts, tribunals, or regulatory entities. Indeed, the Project on International Courts and Tribunals has identified approximately 125 international institutions, all issuing decisions that have some effect on state legal authority, n17 though those decisions are sometimes deemed binding, sometimes merely persuasive, and often fall somewhere between the two. For example, under  [*1161]  the North American Free Trade Agreement ("NAFTA") and other similar agreements, special panels can pass judgment on whether domestic legal proceedings have provided fair process. n18 And though the panels cannot directly review or overturn local judgments, they can levy fines against the federal government signatories of the agreement, thereby undermining the impact of the local judgment. n19 Thus, now that a NAFTA tribunal has ruled that a particular decision of the Mississippi Supreme Court violated norms of due process, n20 it is an open question as to what legal rule will govern future cases in Mississippi raising similar issues. n21 Meanwhile, in the realm of human rights, we have seen criminal defendants convicted in state courts in the United States proceed (through their governments) to the International Court of Justice ("ICJ") to argue that they were denied the right to contact their consulate, as required by treaty. n22 Again, although the ICJ judgments are technically unenforceable in the United States, at least one state court followed the ICJ's command anyway. n23

Finally, non-state legal (or quasi-legal) norms add to the hybridity. Given increased migration and global communication, it is not surprising that people feel ties to, and act based on affiliations with, multiple communities in addition to their territorial ones. Such communities may be ethnic, religious, or epistemic, transnational, subnational, or international, and the norms asserted by such communities frequently challenge territorially-based authority. Indeed, as noted previously, canon law and other religious community norms have long operated in significant overlap with state law. And in the Middle East and elsewhere, conflicts between a personal law tied to religion and a territorial law tied to the nation-state continue to pose constitutional and other challenges. n24 Bonds of ethnicity can also create significant normative communities. For example, some commentators advocate regimes that give ethnic minorities limited  [*1162]  autonomy within larger nation-states. n25 And transnationally, when members of an ethnic diaspora purchase securities issued by their "home" country, one might argue that, regardless of where, territorially, the bonds are purchased, the transactions should be governed by the law of the "homeland." n26 Finally, we see communities of transnational bankers developing their own law governing trade finance n27 and the use of modern forms of lex mercatoria n28 to govern business relations. n29 Such non-state legal systems often influence (or are incorporated into) state or international regimes. n30

These spheres of complex overlapping legal authority are, not surprisingly, sites of conflict and confusion. In response to this hybrid reality, communities might seek to "solve" such conflicts either by reimposing the primacy of territorially-based (and often nation-state-based) authority or by seeking universal harmonization. n31 Thus, on the one hand,  [*1163]  communities may try to seal themselves off from outside influence, either by retreating from the rest of the world and becoming more insular (as some religious groups seek to do n32), by building walls both literal n33 or regulatory n34 to protect the community from outsiders, by taking measures to limit outside influence (proposed U.S. legislation seeking to discipline judges for citing foreign or international law is but one prominent example n35) or by imposing territorially-based jurisdictional or choice-of-law rules. n36 At the other extreme, we see calls for harmonization of norms, n37 more treaties, n38 the construction of international governing bodies, n39 and the creation of "world law." n40

 [*1164]  I argue that both sovereigntist territorialism and universalist harmonization will at least sometimes offer normatively unattractive options and will, in any event, only succeed partially, if at all. These are not, however, the only two approaches available for responding to hybridity. In addition, following the descriptive insights of legal pluralism, we might draw a normative lesson and deliberately seek to create or preserve spaces for conflict among multiple, overlapping legal systems. Indeed, developing procedural mechanisms, institutions, and practices along pluralist lines may sometimes be a useful strategy for managing, without eliminating, hybridity. n41 Such mechanisms, institutions, and practices can help mediate conflicts by recognizing that multiple communities may legitimately wish to assert their norms over a given act or actor, by seeking ways of reconciling competing norms, and by deferring to alternative approaches if possible. And even when deference is impossible (because some instances of legal pluralism are repressive, violent, and/or profoundly illiberal n42), procedures for managing hybridity can at least require an explanation of why a decision maker refuses to defer.

The excruciatingly difficult case-by-case questions concerning how much to defer and how much to impose are probably impossible to answer definitively and are, at any rate, beyond the scope of this Article. The crucial antecedent point, however, is that although people may never reach agreement on norms, they may at least acquiesce in procedural mechanisms, institutions, or practices that take hybridity seriously, rather than ignoring it through assertions of territorially-based power or dissolving it through universalist imperatives. Processes for managing  [*1165]  hybridity seek to preserve the spaces of opportunity for contestation and local variation that legal pluralists have long documented, and therefore a focus on hybridity may at times be both normatively preferable and more practical precisely because agreement on substantive norms is so difficult. And again, the claim is only that the independent values of pluralism should always be factored into the analysis, not that they should never be trumped by other considerations.

This approach, I realize, is unlikely to be fully satisfying either to committed nation-state sovereigntists or committed universalists. Sovereigntists will object to the idea that nation-states should ever take into account international, transnational, or non-state norms. n43 Universalists, for their part, will chafe at the idea that international norms should ever be subordinated to local practices that may be less liberal or less rights-protecting. And even hard-line pluralists will complain that a view focusing on how official actors respond to hybridity is overly state-centric. All I can say to such objections is that if a perspective displeases everyone to some extent, it is, for that very reason, also likely to be a perspective that manages hybridity in the only way possible: by forging provisional compromises that fully satisfy no one but may at least generate grudging acquiescence. And, in a world of multiple norms, such provisional compromises may ultimately be the best we can do. In any event, the central argument of this Article is that hybridity is a reality we cannot escape, and a pure sovereigntist or universalist position will often be unsustainable as a practical matter. Thus, pluralism offers both a more accurate descriptive account of the world we live in and a potentially useful alternative approach to the design of procedural mechanisms and institutions.

Of course, one thing that a pluralist approach will not do is provide an authoritative metric for determining which norms should prevail in this messy hybrid world. Nor does it answer the question of who gets to decide. Indeed, pluralism fundamentally challenges both positivist and natural rights-based assumptions that there can ever be a single answer to such questions. For example, as pluralists have documented in the colonial context, the state's efforts to squelch a non-state community are likely only to be partial, n44 and so the state's assertion of its own trumping authority is  [*1166]  not the end of the debate, but only one gambit in an ongoing normative discourse that has no final resolution. Likewise, there is no external position from which one could make a definitive statement as to who is authorized to make decisions in any given case. Rather, a statement of authority is itself inevitably open to contest. Power disparities matter, of course, and those who wield coercive force may be able to silence competing voices for a time. But even that sort of temporary silencing is rarely the end of the story either. Thus, instead of the unitary answers assumed by both universalism and sovereigntism, pluralism provides a "jurisgenerative" model n45 that focuses on the creative interventions made by various normative communities drawing on a variety of normative sources in ongoing political, rhetorical, and legal iterations. n46

Certainly individual communities may decide that their norms should trump those of others or that their norms are authoritative. So, for example, a liberal democratic state might decide that certain illiberal community practices are so beyond the pale that they cannot be countenanced and therefore the state may invoke its authority to stifle those practices. But a pluralist approach recognizes that such statements of normative commitment and authority are themselves subject to dispute. Accordingly, instead of clinging to the vain hope that unitary claims to authoritative law can ever be definitive, pluralism recognizes the inevitability (if not always the desirability) of hybridity. Pluralism is thus principally a descriptive, not a normative, framework. It observes that various actors pursue norms and it studies the interplay, but it does not propose a hierarchy of substantive norms and values.

Nevertheless, while it does not offer substantive norms, a pluralist approach may favor procedural mechanisms, institutions, and practices that provide opportunities for plural voices. Such procedures can potentially help to channel (or even tame) normative conflict to some degree by bringing multiple actors together into a shared social space. This commitment can, of course, have strong normative implications because it asks decision makers and institutional designers to at least consider the  [*1167]  independent value of pluralism. For example, as discussed in more detail below, we might favor a hybrid domestic-international tribunal over either a fully domestic or fully international one because it includes a more diverse range of actors, or we might favor complementarity or subsidiarity regimes because they encourage dialogue among multiple jurisdictions, and so on. In any event, pluralism questions whether a single world public order of the sort often contemplated both by nation-state sovereigntists and international law triumphalists is achievable, even assuming it were desirable.

At the same time, mechanisms, institutions, and practices of the sort discussed in this Article require actors to at least be willing to take part in a common set of discursive forms. This is not as idealistic as it may at first appear. Indeed, as Jeremy Waldron has argued, "the difficulties of inter-cultural or religious-secular dialogue are often exaggerated when we talk about the incommensurability of cultural frameworks and the impossibility of conversation without a common conceptual scheme. In fact conversation between members of different cultural and religious communities is seldom a dialogue of the deaf ... ." n47 Nevertheless, it is certainly true that some normative systems deny even this limited goal of mutual dialogue. Such systems would (correctly) recognize the liberal bias within the vision of procedural pluralism I explore here, n48 and they may reject the vision on that basis. For example, while abortion rights and antiabortion activists could, despite their differences, be said to share a willingness to engage in a common practice of constitutional adjudication, those bombing abortion clinics are not similarly willing, and accordingly there may not be any way to accommodate such actors even within a more pluralist framework. Likewise, communities that refuse to allow even the participation of particular subgroups, such as women or minorities, may be difficult to include within the pluralist vision I have in mind. Of course, these groups are undeniably important forces to recognize and take account of as a descriptive matter. But from a normative perspective, an embrace of pluralist mechanisms, institutions, and practices need not commit one to a worldview free from judgment, where all positions are equivalently embraced. Thus, I argue not necessarily for undifferentiated inclusion, but for a set of procedural mechanisms, institutions, and practices that are more  [*1168]  likely to expand the range of voices heard or considered, thereby creating more opportunities to forge a common social space than either sovereigntist territorialism or universalism. n49

Finally, a pluralist framework suggests a research agenda that emphasizes the micro-interactions among different normative systems. Such a case study approach would serve as a contrast to rational choice and other forms of more abstract modeling, by focusing instead on thick description of the ways in which various procedural mechanisms, institutions, and practices actually operate as sites of contestation and creative innovation. Thus, applying pluralism to the international arena illuminates a broader field of inquiry and asks scholars to consider studying in more depth the processes whereby normative gaps among communities are negotiated.

The Article proceeds in three parts. First, I summarize the literature on legal pluralism and suggest ways in which this literature helps us understand the global legal environment. Second, drawing on pluralist insights, I offer an analytical framework for addressing normative conflicts, one that provides an alternative both to territorially-based sovereigntism and to universalism, and instead opens space for the jurisgenerative interplay of multiple normative communities and commitments. This framework generates a series of values and principles that can be used to evaluate the efficacy of procedural mechanisms, institutional designs, and discursive practices for managing hybridity. Third, I survey a series of such mechanisms, institutions, and practices already in use in a wide variety of doctrinal contexts, and I discuss how they work (or sometimes fail to work) in on-the-ground settings. And though each of these mechanisms, institutions, and practices has been discussed individually in the scholarly literature, they have not generally been considered together through a pluralist lens, nor have they been evaluated based on their ability to manage and preserve hybridity. Thus, my analysis offers a significantly different approach, one that injects a distinct set of concerns into debates about global legal interactions. Indeed, although many of these mechanisms, institutions, and practices are often viewed as "second-best" accommodations between hard-line sovereigntist and universalist positions, I argue that they might at least sometimes be preferable to either. In the Conclusion, I suggest implications of this approach for more general thinking about the potential role of law in identifying and negotiating social  [*1169]  and cultural difference.

II. LEGAL PLURALISM AND THE GLOBAL LEGAL ORDER

 Scholars seeking to understand the multifaceted role of law in an era of globalization n50 must take seriously the insights of legal pluralism. In general, theorists of pluralism start from the premise that people belong to (or feel affiliated with) multiple groups and understand themselves to be bound by the norms of these multiple groups. n51 Such groups can, of course,  [*1170]  include familiar political affiliations, such as nation-states, counties, towns, and so on. But many community affiliations, such as those held by transnational or subnational ethnic groups, religious institutions, trade organizations, unions, Internet chat groups, and a myriad of other "norm-generating communities" n52 may at various times exert tremendous power over our actions even though they are not part of an "official" state-based system. Indeed, as scholars of legal pluralism have long noted, "not all the phenomena related to law and not all that are lawlike have their source in government." n53

Just as importantly, legal pluralists have studied those situations in which two or more state and non-state normative systems occupy the same social field and must negotiate the resulting hybrid legal space. n54 Historically, anthropologically-oriented legal pluralists focused on the overlapping normative systems created during the process of colonization. n55 Early twentieth-century studies of indigenous law among tribes and villages in colonized societies noted the simultaneous existence of both local law and European law. n56 Indeed, British colonial law actually incorporated Hindu, Muslim, and Christian personal law into its administrative framework. n57 This early pluralist scholarship focused on the hierarchical coexistence of what were imagined to be quite separate legal systems, layered one on top of the other. Thus, for example, when Leopold Pospisil documented the way in which Kapauku Papuans responded to the imposition of Dutch law, it was relatively easy to identify the two distinct legal fields since Dutch law and Kapauku law were extremely different. n58 As a result, Pospisil could readily identify the degree of penetration of Dutch law, both those areas in which the Kapauku had appropriated and transformed Dutch law, and those areas in which negotiations between the two legal systems were part of broader political struggle. n59 Despite the somewhat reductionist cast of the model, these pioneering studies  [*1171]  established the key insights of legal pluralism: a recognition that multiple normative orders exist and a focus on the dialectical interaction between and among these normative orders. n60

In the 1970s and 1980s, anthropological scholars of pluralism complicated the picture in three significant ways. First, they questioned the hierarchical model of one legal system simply dominating the other and instead argued that plural systems are often semiautonomous, operating within the framework of other legal fields, but not entirely governed by them. n61 As Sally Engle Merry recounts, this was an extraordinarily powerful conceptual move because it placed "at the center of investigation the relationship between the official legal system and other forms of ordering that connect with but are in some ways separate from and dependent on it." n62 Second, scholars began to conceptualize the interaction between legal systems as bidirectional, with each influencing (and helping to constitute) the other. n63 This was a distinct shift from the early studies, which had tended only to investigate ways in which state law penetrated and changed indigenous systems and not the other way round. Third, scholars defined the idea of a "legal system" sufficiently broadly to include many types of nonofficial normative ordering, and therefore argued that such legal subgroups operate not just in colonial societies, but in advanced industrialized settings as well. n64

Of course, finding non-state forms of normative ordering is sometimes more difficult outside the colonial context because there is no obvious indigenous system, and the less formal ordering structures tend to "blend more readily into the landscape." n65 Thus, pluralists argued that, in order to see non-state law, scholars would first need to reject what John Griffiths called "the ideology of legal centralism," the exclusive positivist focus on state law and its system of lawyers, courts, and prisons. n66 Instead, pluralists turned to documenting "forms of social regulation that draw on the symbols of the law, to a greater or lesser extent, but that operate in its shadows, its parking lots, and even down the street in mediation offices." n67

 [*1172]  Meanwhile, scholars drawing more from political theory than anthropology have long focused on the fact that, prior to the rise of the state system, much lawmaking took place in autonomous institutions and within smaller units such as cities and guilds, while large geographic areas were left largely unregulated. n68 And, like the anthropologists, they have observed a whole range of non-state lawmaking even in modern nation-states: in tribal or ethnic enclaves, n69 religious organizations, n70 corporate bylaws, social customs, n71 private regulatory bodies, and a wide variety of groups, associations, and non-state institutions. n72 For example, in England bodies such as the church, the stock exchange, the legal profession, the insurance market, and even the Jockey Club opted for forms of self-regulation that included machinery for arbitrating disputes among their own members. n73 Moreover, "private, closely knit, homogeneous micro-societies can create their own norms that at times trump state law and at other times fill lacunae in state regulation but nonetheless operate autonomously." n74 Finally, such scholars have sometimes focused on religious communities and their ongoing tensions with state authorities. n75

More recently, a new group of legal pluralists has emerged under the  [*1173]  rubric of social norms theory. Interestingly, however, these scholars rarely refer to the anthropologists and political theorists who have long explored pluralism, perhaps because social norms theory has emerged as a branch of behavioral law and economics. The study of social norms, in its most capacious formulation, focuses on the variety of "rules and standards that impose limits on acceptable behavior." n76 Such social norms "may be the product of custom and usage, organizational affiliations, consensual undertakings and individual conscience." n77 In addition, "norm entrepreneurs," defined as individuals or groups who try to influence popular opinion in order to inculcate a social norm, may consciously try to mobilize social pressure to sustain or create social norms. n78 And while some pluralists think that this broader category of social norms dilutes legal pluralism's historic focus on more stable religious, ethnic, or tribal groupings, n79 social norms theory has the benefit of theorizing larger transnational communities that may be based on long-term rhetorical persuasion rather than face-to-face interaction. n80 Indeed, social norms theory tends to emphasize processes whereby norms are internalized through guilt, self-bereavement, a sense of duty, and a desire for esteem, or simply by slowly altering categories of thought and the set of taken-for-granted ideas that constitute one's sense of "the way things are." n81

 [*1174]  Those who study international public and private law have not, historically, paid much attention either to legal pluralism or social norms theory. This is because the emphasis traditionally has been on state-to-state relations. Indeed, international law has generally emphasized bilateral and multilateral treaties between and among states, the activities of the United Nations, the pronouncements of international tribunals, and (somewhat more controversially) the norms that states had obeyed for long enough that such norms could be deemed customary. n82 This was a legal universe with two guiding principles. First, law was deemed to reside only in the acts of official, state-sanctioned entities. Second, law was seen as an exclusive function of state sovereignty. n83

 [*1175]  Both principles, however, have eroded over time. The rise of a conception of international human rights in the post-World War II era transformed individuals into international law stakeholders, possessing their own entitlements against the state. n84 But even apart from individual empowerment, scholars have more recently come to recognize the myriad ways in which the prerogatives of nation-states are cabined by transnational and international actors. Whereas F.A. Mann could confidently state in 1984 that "laws extend so far as, but no further than the sovereignty of the State which puts them into force," n85 many international law scholars have, at least since the end of the Cold War, argued that such a narrow view of how law operates transnationally is inadequate. Thus, the past fifteen years have seen increasing attention to the important - though sometimes inchoate - processes of international norm development. n86 Such processes inevitably lead scholars to consider overlapping transnational jurisdictional assertions by nation-states, as well as norms articulated by international bodies, nongovernmental organizations ("NGOs"), multinational corporations and industry groups, indigenous communities, transnational terrorists, networks of activists, and so on.

Yet, while international law scholars are increasingly emphasizing the importance of these overlapping legal and quasi-legal communities, there has been surprisingly little attention paid to the pluralism literature. n87 This  [*1176]  is a shame, because this literature could help international law find a more comprehensive framework for conceptualizing the clash of normative communities in the modern world. Consider, for example, Sally Falk Moore's idea of the "semiautonomous social field," which she describes as one that:

can generate rules and customs and symbols internally, but that ... is also vulnerable to rules and decisions and other forces emanating from the larger world by which it is surrounded. The semi-autonomous social field has rule-making capacities, and the means to induce or coerce compliance; but it is simultaneously set in a larger social matrix which can, and does, affect and invade it, sometimes at the invitation of persons inside it, sometimes at its own instance. n88

 Notice that, following Moore's idea, we can conceive of a legal system as both autonomous and permeable; outside norms affect the system, but do not dominate it fully. The framework thus captures a dialectical and iterative interplay that we see among normative communities in the international system, an interplay that rigidly territorialist or positivist visions of legal authority do not address.

Even more fundamentally, legal pluralists have observed ways in which state law and other normative orders mutually constitute each other. Thus, for example, the family and its legal order are obviously shaped by the state, but the state in turn is shaped by the family and its legal order because each is part of the other. n89 And though pluralists were historically thinking of the state's relationship to internal non-state law within its borders, the framework is equally cogent in studying external dialectical interactions both with other states, and with various international or transnational legal communities. Indeed, recent international law scholarship emphasizes ways in which states are changed simply by the fact that they are part of an international network of states. n90 Such an insight echoes pluralism's co-constitutive approach.

In addition, pluralism offers possibilities for thinking about spaces of resistance to state law. Indeed, by recognizing at least the semiautonomy of  [*1177]  conflicting legal orders, pluralism necessarily examines limits to the ideological power of state legal pronouncements. Pluralists do not deny the significance of state law and coercive power, of course, but they do try to identify places where state law does not penetrate or penetrates only partially, and where alternative forms of ordering persist to provide opportunities for resistance, contestation, and alternative vision. Such an approach encourages international law scholars to treat the multiple sites of normative authority in the global legal system as a set of inevitable interactions to be managed, not as a "problem" to be "solved." And again, though pluralists historically looked only at non-state alternatives to state power, the international law context adds state-to-state relations and their overlapping jurisdictional assertions to the mix, providing yet another set of possible alternative normative communities to the web of pluralist interactions.

Finally, pluralism frees scholars from needing an essentialist definition of "law." For example, with legal pluralism as our analytical frame, we can get beyond the endless debates both about whether international law is law at all and whether it has any real effect. Indeed, the whole debate about law versus non-law is largely irrelevant in a pluralism context because the key questions involve the normative commitments of a community and the interactions among normative orders that give rise to such commitments, not their formal status. Thus, we can resist positivist reductionism and set nation-state law within a broader context. n91 Moreover, an emphasis on social norms allows us to more readily see how it is that non-state legal norms can have significant impact in the world. After all, if a statement of norms is ultimately internalized by a population, that statement will have important binding force, often even more so than a formal law backed by state sanction. n92 Accordingly, by taking pluralism seriously we will more easily see the way in which the contest over norms creates legitimacy over time, and we can put to rest the idea that norms not associated with nation-states necessarily lack significance. n93 Indeed, legal  [*1178]  pluralists refuse to focus solely on who has the formal authority to articulate norms or the coercive power to enforce them. Instead, they aim to study empirically which statements of authority tend to be treated as binding in actual practice and by whom.

Of course, there are differences among forms of ordering, particularly given that some legal forms have coercive state power behind them and some do not. n94 And, obviously, disparities in political and economic power strongly affect how much influence any particular normative community is likely to have. But even those differences are not completely determinative. After all, even if formal legal institutions have a near monopoly on legitimate use of force, there are many other forms of effective coercion and inducement wielded by non-state actors. n95 In addition, official legal norms that are contrary to prevailing customary or community norms will often have little or no real world effect, at least without the willingness (or capability) of coercive bodies to exercise sustained force to impose such norms. Thus, obedience to norms frequently reflects sociopolitical reality more than the status of those norms as "law." As a result, "defining the essence of law or custom is less valuable than situating these concepts in particular sets of relations between particular legal orders in particular historical contexts." n96

In any event, the important point is that scholars studying the global legal scene need not rehash long and ultimately fruitless debates (both in philosophy n97 and anthropology n98) about what constitutes law and can instead take a non-essentialist position: treating as law that which people view as law. n99 This formulation turns the what-is-law question into a descriptive inquiry concerning which social norms are recognized as authoritative sources of obligation and by whom. n100 Indeed, the question of  [*1179]  what constitutes law is itself revealed as a terrain of contestation among multiple actors. n101 And, by broadening the scope of what counts as law, we can turn our attention to a more comprehensive investigation of how best to mediate the hybrid spaces where normative systems and communities overlap and clash. It is to that question that this Article now turns.

III. A PLURALIST FRAMEWORK FOR MANAGING LEGAL CONFLICTS

 Instead of assuming that states provide the only possible relevant normative systems and instead of thinking only about "solving" legal disputes by identifying a single relevant legal authority, we need a framework for conceptualizing normative conflict that is more pluralist. Such an approach recognizes that, in a multivalent world, many communities are likely to be affected by a single act and will therefore seek to regulate it. Thus, as a purely descriptive matter, hybridity cannot be wished away.

More normatively, we might sometimes prefer procedural mechanisms, institutions, and practices that seek to manage, without eliminating, hybridity. Such a pluralist approach would aim to create or preserve spaces where normative conflicts can be constructively addressed and opportunities for contestation can be retained. This Part therefore draws on legal pluralism to develop a set of principles that should guide the design of these sorts of procedural mechanisms, institutions, and practices. First, though, I consider two alternative responses to a world of plural norms: reasserting territorialist state prerogative on the one hand, and seeking universal harmonization on the other. I argue that both approaches are at least sometimes normatively unattractive, and - perhaps more importantly - they are also likely only ever to be partially successful at best.

 [*1180] 

A. Sovereigntist Territorialism

 One response to plural assertions of norms is simply to reject the legitimacy of all communities but the territorially-defined nation-state. This argument tends to take a variety of forms. With respect to immigration, for example, we may see calls to close or restrict borders to keep out foreign influence. n102 In the judicial context, critics argue that it is illegitimate for judges to consider norms expressed by non-state legal communities, particularly those located outside the territorial bounds of the state. n103 And in the discourse of conflict of laws - jurisdiction, choice of law, and judgment recognition - rules for establishing legal authority might be (and historically have been) demarcated along territorialist and statist lines. n104

Of course, there may well be occasions when nation-states can ill afford to defer to non-state normative assertions. For example, substate communities - whether separatist ethnic groups or local warlords - may so threaten the authority of the state that no viable legal order is possible without attempting to eliminate the alternative norm altogether. In addition, there can be little doubt that, even short of exercising such authority, nation-states play dominant roles within the geopolitical order because they can deploy coercive force and therefore often wield tremendous power. Thus, an embrace of pluralist possibilities in no way commits one to a belief that the nation-state is dying or should be deemed unimportant.

Nevertheless, in many instances there is no intrinsic reason to privilege nation-state communities over others. If, to use Benedict Anderson's famous phrase, nation-states are "imagined communities," n105 then nation-state bonds are neither natural nor inevitable; they are merely one particular way of imagining community among many. As such, we must turn our attention to the ways in which conceptions of "community" are constructed within social life, on how membership in a community is marked and attributed, and on how notions of community are given meaning. n106 In doing so, we recognize that community formation is a  [*1181]  psychological process, not a naturally occurring phenomenon based on external realities. n107

"Community," of course, is a notoriously difficult world to define, and I will not attempt to do so here. n108 But we need not agree upon a definition of community to recognize that, whatever the definition is, we can no longer think of communities as culturally unified groups naturally tied to a territory. n109 And while such a definition may never have been entirely accurate, the dissolution of this tie remains an important trend.

Acknowledging community affiliations that exist apart from the nation-state therefore becomes crucial. And by analyzing the social meaning of our affiliations across space, we can think about various alternative conceptions of community that are subnational, transnational, supranational, or epistemic. n110 This is not to deny the symbolically significant, constantly-reinforced, and sometimes historically-rooted power of the nation-state in the collective imagination of its citizens. Nor is it to deemphasize the importance of nation-state communities. It is only to say that these are not the only potentially relevant community associations people might feel. Moreover, although "the scale of the nation-state may once have enabled it to respond to many human problems, ... national boundaries no longer correspond (if they ever did) to capital formation, personal opportunities, or risk." n111 Thus, we should recognize the possibility that other affiliations may sometimes be more deeply felt than bonds of loyalty to nation-states.

Meanwhile, if territorial location is of less significance now than it once was, we increasingly face normative questions about whether legal rules based on territory are desirable. Again, this is not to say that territory  [*1182]  is unimportant, but it is difficult to deny that we are increasingly affected by activities and decisions that take place far from us in a spatial sense. n112 Such deterritorialized effects have always been present to some extent, of course. One need only look at the history of empire to realize that the strings of governance were often pulled by far-off rulers. But at least in the pre-modern world such political arrangements, perhaps because of the slow pace of transportation and communications, rarely meant strong centralized control of distant realms. Rather, the social construction of space was organized around many centers, with a patchwork of overlapping and incomplete rights of government. n113 And, although cross-border interaction obviously is not a new phenomenon, in an electronically connected world the effects of any given action may immediately be felt elsewhere with no relationship to physical geography at all.

Indeed, the globalization of capital, the movement of people and goods across borders, the reach of global corporate activity, the impact of worldwide NGOs, and the development, in recent decades, of over a hundred international or transnational tribunals n114 all make it far more likely that local communities will be affected by activities and entities with no local presence. As a thought experiment, one can imagine an "effects map," in which one identifies a territorial locality and plots on a map every action that has an effect on that locality. n115 Five hundred years ago, such effects would almost surely have been clustered around the territory, with perhaps some additional effects located in a particular distant imperial location. A hundred years ago, those effects might have begun spreading out. But today, while locality is surely not irrelevant, the effects would likely be diffused over many corporate, governmental, technological, and migratory centers.

In a world of such extraterritorial effects, it is unrealistic to expect legal rules based on territory to be satisfactory. Indeed, it was in part the realization of the many distant acts and actors causing local effects that spurred the loosening of territorial rules for jurisdiction and choice of law in the twentieth century. For example, U.S. rules for allocating  [*1183]  jurisdictional authority have shifted from a territorialist vision that gave states complete authority within their territorial boundaries and no authority beyond them to a more flexible approach. n116 Likewise, choice of law rules that once used the territorial location of a significant act or actor as the only relevant factor now generally include a broader range of considerations. n117 Yet, such rules still arguably overemphasize contacts with a territorially-based legal authority, and it would not be surprising to see such rules evolve in the course of the increasingly deterritorialized twenty-first century. n118

Of course, some maintain that only territorially defined nation-state communities can legitimately claim to exercise democratically grounded power. Such arguments have been much rehearsed in the scholarly literature, n119 and a full explication of these debates is far beyond the scope of this Article. Here I make only a few observations, which I think are sufficient to at least complicate the claim that the imperatives of democratic sovereignty necessarily render consideration of transnational, international, or non-state jurisdictional assertions illegitimate.

First, it is no threat to sovereignty for a nation-state to decide that its sovereign interests are advanced overall by making agreements with other nations that limit what it can otherwise do. Thus, international jurisdictional assertions that derive from such agreements do not implicate concerns about democratic sovereignty.

Second, both international human rights norms and international institutions may actually strengthen domestic democracy, properly understood. This is because constitutional democracy already includes within it the idea that "all people (and not merely the majority) can associate themselves with the project of self-government." n120 Thus,  [*1184]  obedience to human rights norms that minimally protect minority interests or multilateral institutions that help guard against capture of government by majority factions actually enhance democracy rather than subvert it. n121 And while such international regimes will not always have these salutary effects, that is an argument to amend those regimes, not to reject international norms or institutions altogether.

Third, at least when foreign, international, or non-state norms are formally incorporated into domestic law, such incorporation usually occurs through the actions of domestic political actors on either the national or local level. Indeed, as Judith Resnik has documented, at least in the United States local actors are, and have been, major sources through which "foreign" law has become part of U.S. traditions. n122 Moreover, when city councils or state legislatures debate and enact provisions incorporating foreign or international norms, there can be no objection from a majoritarian or federalist perspective. n123 And while the actions of judges tend to be more controversial, once one accepts the basic democratic legitimacy of countermajoritarian judges exercising judicial review, then it is difficult to see why there is an additional democratic legitimacy argument against those same judges issuing opinions that may sometimes be influenced by non-state norms, such as international or foreign law (there may be normative objections to the content of particular rulings, but that is not an argument about democratic legitimacy). As Mark Tushnet has argued, "The rules made by supranational institutions become domestic U.S. law only through the operation of U.S. domestic institutions subject to the checks-and-balances system." n124 Thus, there seems to be little reason to think that the sky is falling.

For similar reasons, because the judges involved are domestic political actors, it is unclear why there are sovereignty or democracy objections to judges considering the law of a foreign jurisdiction when resolving a  [*1185]  choice-of-law question with multistate elements. n125 Indeed, there should be even fewer objections in the choice-of-law context because statutory rules promulgated by legislatures are rarely enacted with an eye to international disputes or conduct. n126 And, even when legislators do consider activities abroad, they do so to pursue domestic policy priorities, with little consideration of multistate implications. Yet, the mere fact that a dispute is multinational necessarily means that it implicates interests that are different from a purely domestic dispute, including the state's interest in being part of a well-functioning, interlocking global system. Accordingly, judges may actually be effectuating broader sovereign interests by incorporating non-state norms into their decisions in multistate cases. n127

Finally, and most fundamentally, legal norms have always migrated across territorial boundaries, and precepts that come to be thought of as constitutive of a community can often be traced historically to ideas borrowed from foreign sources. n128 Accordingly, even as some seek legislatively to enjoin judges from relying on foreign or international law, others deploy foreign and international law in legal and political arguments, or they formally announce solidarity with international treaties as a way of cementing transnational community affiliations. "Ideas, norms, and practices do not stop at the lines that people draw across land," n129 and international norms are always translated into local vernacular. This process of "vernacularization," n130 and the debate about ideas, norms, and practices that go along with it, are and always have been part of democratic discourse, not in opposition to it. n131 As Seyla Benhabib has argued,

 [*1186] 

The spread of cosmopolitan norms ... has yielded a ... political condition [in which] the local, the national and the global are all imbricated in one another. Future democratic iterations will make their interconnections and interdependence deeper and wider. Rather than seeing this situation as undermining democratic sovereignty, we can view it as promising the emergence of new political configurations and new forms of agency ... . n132

 These points about nation-state communities, territoriality, and democratic legitimacy are sure to be convincing to some and unconvincing to others. But regardless of where one comes down concerning these various normative arguments, the most important point to remember is that a total rejection of foreign, international, or non-state influence and authority is unlikely to be fully successful in a world of global interaction and cross-border activity. Indeed, seen from the point of view of U.S. historical practice, "sovereigntists have a dismal track record, in that American law is constantly being made and remade through exchanges, some frank and some implicit, with normative views from abroad. Laws - like people - migrate. Legal borders, like physical ones, are permeable, and seepage is everywhere." n133

Even a country as economically and militarily powerful as the United States cannot go it alone. n134 Consider the examples discussed at the beginning of this Article. After the French court issued judgment against Yahoo!, n135 the service provider filed suit in federal district court in California seeking a declaration that the judgment would be unenforceable pursuant to the First Amendment. n136 Leaving aside the merits of this suit n137 (which was ultimately dismissed on procedural grounds n138), what would it mean, in practical terms, for the United States to declare its unwillingness to enforce the French order? As it turns out, very little. Certainly if Yahoo! wants to continue to operate in France or the European Union or anywhere  [*1187]  else that recognizes the French judgment, it will need to comply with the French ruling, regardless of U.S. judicial or governmental declarations. Indeed, given Yahoo!'s professed desire to build a company with a "global footprint," n139 it is not surprising that the company "voluntarily" complied with the French order, n140 while still continuing to challenge its legitimacy. Even from a governmental perspective, the United States would need to step gingerly lest other countries begin to refuse to enforce U.S. judgments, thus impeding U.S. regulatory interests. The reality of global commercial activity means that simply refusing to pay attention to the regulatory decisions of other countries is not feasible.

Moreover, there will be many occasions when a pure territorialist scheme will thwart U.S. regulatory interests. For example, the federal government has doggedly pursued efforts to shut down and/or prosecute Internet sites operating from foreign locations that send unsolicited commercial e-mail, offer online gambling, distribute child pornography, and disseminate online viruses, among others. n141 Adhering to a regulatory environment that reifies territory will tend to hinder such efforts. Antitrust and securities regulation pose other prominent examples. n142

What about the decisions of international bodies? Recall the NAFTA ruling that Mississippi courts had violated international standards of due process in adjudicating a dispute between a U.S. and a Canadian company. n143 While such a ruling has no binding authority on Mississippi, will Mississippi simply ignore it in future cases raising similar issues? Probably not. First, although the NAFTA panel cannot literally overrule Mississippi civil procedure, it can assess fines against the federal government, n144 which in turn can put pressure on the states to change their policies. And though the United States could, theoretically, simply refuse to  [*1188]  pay, such an action would effectively scuttle NAFTA itself, to the detriment of U.S. business interests. Second, Mississippi may face economic hardship if Canadian and Mexican businesses refuse to locate there for fear of being sued on a tilted playing field. Thus, there may also be internal pressure to modify local practices. Third, perhaps more speculatively, it is difficult to believe as a matter of legal consciousness that Mississippi judges could be completely unaffected by a judicial ruling that they violated international due process standards, even if that judicial ruling were issued in a distant location. Such effects are likely to increase as international and domestic judges interact more, both in formal and informal settings. n145 After all, if one actually knows the judges leveling the criticism or will need to face them in social settings in the near future, it becomes that much harder to ignore their disapprobation.

Finally, one might think it easier to ignore the rules or decisions of non-state actors who probably have the least leverage over official governmental policy. But even here, a refusal to recognize or accept other normative communities may be impossible. After all, what would it mean for even a powerful state to refuse to recognize the quasi-legal norms articulated and enforced through yearly meetings of a small group of international trade finance bankers? n146 The bankers will meet regardless of U.S. pronouncements, they will still set rules for trade finance, and U.S. bankers will continue to comply with those rules, at least if they want to be part of the global marketplace. The objection of a nation-state is therefore largely irrelevant.

Of course, there are many times when a nation-state can ignore the wishes of foreign regulatory entities, particularly if there is a great disparity of wealth or power in the relationship among the entities. For example, the Bush administration has defied international law and opinion in its continued worldwide detention and rendition practices. n147 But even such defiance has not been without substantial consequences. Thus, it may become more difficult to achieve security in Iraq, n148 get cooperation from  [*1189]  potential allies in tracking down and extraditing terrorism suspects, n149 or use moral suasion to convince repressive governments to obey human rights norms, n150 among many other consequences. And that is not even counting the possibility that other countries may attempt to initiate prosecutions against U.S. government operatives who engaged in such controversial practices. n151 In short, if one wants to be a player on the world geopolitical scene and wishes to secure a favorable climate for one's own business interests in the world, it will be difficult to insist on pure sovereignty-based territorialist prerogatives for long. And, of course, countries with less military or economic power will tend to be even more buffeted by the activities of international, foreign, and non-state entities physically dispersed around the globe.

B. Universalism

 In contrast to a reassertion of territorial prerogative, a universalist vision tends to respond to normative conflict by seeking to erase normative difference altogether. n152 Indeed, international legal theory has long yearned for an overarching set of commitments that would establish a more peaceful and harmonious global community. n153 More recently, some have  [*1190]  suggested that the nation-state legal regimes of the world are increasingly converging and developing a "world law." n154 This supposed new world order variously focuses on the religiously-based natural law principles of international human rights or the neoliberal ideology of free trade and its need to harmonize rules that regulate commerce.

As with territorialism, one cannot discount the importance of universalism. Certainly since World War II we have seen the creation of a dizzying array of international institutions, multilateral and bilateral treaties, conventions, cross-border regulatory coordination efforts, and the like. In one way or another, all of this activity represents the desire to harmonize conflicting norms. And on many fronts, both in public and private law, norms are in fact converging to a degree, whether through hegemonic imposition or global embrace. Moreover, such harmonization has important benefits because it tends to lower transaction costs and uncertainty as to what norms will be applied to any given activity. Yet, again as with territorialism, there are reasons to question both the desirability and - more importantly - the feasibility of universalism, at least in some contexts.

As to desirability, it is not at all clear that universalism is an unalloyed good. Indeed, if we think of ourselves solely as citizens of the world, we might tend to dissolve the multirootedness of community affiliation into one global community. Thus, universalism may fail to capture the extreme emotional ties people still feel to distinct transnational or local communities n155 and therefore ignore the very attachments people hold most deeply.

In addition, universalism inevitably erases diversity. This is a problem for three reasons. First, such erasure may involve the silencing of less powerful voices. Thus, the presumed universal may also be the hegemonic. Second, preserving legal diversity can be seen as a good in and of itself because it means that multiple forms of regulatory authority can be assayed in multiple local settings. Just as states in a federal system function as  [*1191]  "laboratories" of innovation, n156 so too the preservation of diverse legal spaces makes innovation possible. Third, a legal system that provides mechanisms for mediating diversity without dissolving difference necessarily also provides an important model for mediating diversity in day-to-day social life. For example, one argument for a strongly speech-protective interpretation of the First Amendment is that the effort required to tolerate the provocative speech of others is the same effort required to tolerate others more generally. n157 Thus, a legal system that demands tolerance of diversity rather than its erasure is more likely to create the context for a tolerant society than one that, in contrast, seeks uniformity as its goal.

Nevertheless, even if one rejects these normative arguments and embraces universalism as a goal, it is difficult to believe that, as a practical matter, harmonization processes will ever fully bridge the significant differences that exist among states, let alone the variety of non-state orders at play in the world. This is because many differences both in substantive values and attitudes about law arise from fundamentally different histories, philosophies, and worldviews. People are therefore likely to be either unable or unwilling to trade in their perspectives for the sake of universal harmony. Moreover, even if they were so inclined, it would be difficult to develop a process for determining which norms should be elevated to universal status and which should give way. Thus, when harmonization is possible, it is usually a slow, laborious undertaking, limited to codifying normative convergences that have already occurred over time. As a result, harmonization is generally backward-looking, and in a rapidly-changing world, harmonization processes will tend to lag behind social, technological, and economic realities. n158 Accordingly, even the most optimistic universalist would have to acknowledge that normative conflict is at the very least a constant transitional reality that will require hybrid processes to address.

 [*1192] 

C. Pluralism

 Although sovereigntist territorialism and universalism are obviously different strategies, they both represent a retreat from hybridity. Of course, as noted previously, sometimes such a rejection of hybridity may be deemed necessary. Yet, hybridity is difficult to escape in a world of overlapping jurisdictions and normative diversity, where - as the pluralists would say - multiple conflicting legal systems occupy the same social field. The question therefore often becomes: are there other approaches to managing hybridity? And though the next Part surveys a range of specific procedural mechanisms, institutions, and discursive practices for doing so, here I briefly outline some principles that would underlie a more pluralist approach.

First, as should be obvious by now, a pluralist approach to managing hybridity should not attempt to erase the reality of that hybridity. Indeed, arguably the desire to "solve" hybridity problems is precisely what has made conflict of laws such a conceptually dissatisfying field for so long. Each generation seeks a new way (or often the revival of an old way) to divine an answer to what is at its root an unanswerable question: which territorially-based state community's norms should govern a dispute that, by definition, is not easily situated territorially and necessarily involves affiliations with multiple communities?

Second, and relatedly, a pluralist framework recognizes that normative conflict is unavoidable and so, instead of trying to erase conflict, seeks to manage it through procedural mechanisms, institutions, and practices that might at least draw the participants to the conflict into a shared social space. This approach draws on Ludwig Wittgenstein's idea that agreements are reached principally through participation in common forms of life, rather than agreement on substance. n159 Or, as political theorist Chantal Mouffe has put it, we need to transform "enemies" - who have no common symbolic space - into "adversaries." n160 Adversaries, according to Mouffe are "friendly enemies": friends because they "share a common symbolic space but also enemies because they want to organize this common symbolic space in a different way." n161 Ideally, law - and particularly legal mechanisms for managing hybridity - can function as the sort of common symbolic space that Mouffe envisions and can therefore play a constructive  [*1193]  role in transforming enemies into adversaries.

Of course, Mouffe might well disagree with my application of her idea to law. Indeed, in The Democratic Paradox, she writes that "one cannot oppose, as so many liberals do, procedural and substantial justice without recognizing that procedural justice already presupposes acceptance of certain values." n162 Her point is well-taken; certainly my focus on procedural mechanisms, institutions, and practices necessarily limits the range of pluralism somewhat because it requires participants to accept the principles underlying the values of procedural pluralism itself. This is, to a large extent, a vision consonant with liberal principles, and many may reject it on that basis. Alas, there is no way to extricate oneself from this concern if one wants to have any type of functioning legal system for negotiating normative difference. Thus, I argue only that a pluralist framework is more likely able to bring participants together into a common social space than a territorialist or universalist framework would. As philosopher Stuart Hampshire has argued, because normative agreement is impossible, "fairness and justice in procedures" are the only virtues that offer even the possibility for broader sharing. n163 Accordingly, the key is to create spaces for such broader sharing, spaces for turning enemies into adversaries, without insisting on normative agreement. n164

Third, in order to help create this sort of shared social space, procedural mechanisms, institutions, and practices for managing hybridity should encourage decision makers to wrestle explicitly with questions of multiple community affiliation and the effects of activities across territorial borders, rather than shunting aside normative difference. As a result, a pluralist framework invites questions that otherwise might not be asked: How are communities appropriately defined in today's world? To what degree do people act based on affiliations with non-state or supranational communities? How should the various norm-generating communities in the global system interact so as to provide opportunities for contestation and expression of difference? Such questions must be considered carefully in order to develop mechanisms that will take seriously the multifaceted interactions of such communities.

Fourth, thinking in more pluralist terms forces consideration of so-  [*1194]  called "conflicts values," particularly the independent benefit that may accrue when domestic judicial and regulatory decisions take into account a broader interest in a smoothly functioning overlapping international legal order, reflecting what Justice Blackmun called "the systemic value of reciprocal tolerance and goodwill." n165 For example, U.S. courts give full faith and credit to judgments rendered in other states even if those judgments would be illegal if issued by the crediting state. n166 Thus, the conflicts value of respecting an interlocking national system outweighs individual parochial interests. And though the domestic example is made easier by the existence of a constitutional command, n167 such considerations should always be part of any mechanism for addressing the overlap of plural legal systems. Moreover, taking account of these sorts of systemic values should be seen as a necessary part of how communities pursue their interests in the world, not as a restraint on pursuing such interests. After all, if it is true that communities cannot exist in isolation from each other, then there is a long-term parochial benefit from not insisting on narrow parochial interest and instead establishing mechanisms for trying to defer to others' norms where possible.

Fifth, even a system that respects conflicts values will, of course, sometimes find a foreign law so anathema that the law will not be enforced. Or a local religious practice may be so contrary to state values that it will be deemed illegal. Or creating a zone of autonomy for a particular minority group might so threaten the stability of the larger community that it cannot be countenanced. Thus, embracing pluralism in no way requires a full embrace of illiberal communities and practices or the recognition of autonomy rights for every minority group across the board. But when such "public policy" exceptions are invoked within a pluralist framework, they should be treated as unusual occasions requiring strong normative  [*1195]  statements regarding the contours of the public policy. n168 This means that, as Robert Cover envisioned, a jurispathic act that "kills off" another community's normative commitment n169 is always at least accompanied by an equally strong normative commitment. The key point is to make decision makers self-conscious about their necessary jurispathic actions. n170 Only such an approach has any chance of keeping adversaries from turning into enemies. n171

Finally, a pluralist framework must always be understood as a middle ground between strict territorialism on the one hand and universalism on the other. The key, therefore, is to try to articulate and maintain a balance between these two poles. As such, successful mechanisms, institutions, or practices will be those that simultaneously celebrate both local variation and international order, and recognize the importance of preserving both multiple sites for contestation and an interlocking system of reciprocity and exchange. Of course, actually doing that in difficult cases is a Herculean and perhaps impossible task. Certainly, mutual agreement about contested normative issues is unlikely and, as discussed previously, possibly even undesirable. Thus, the challenge is to develop ways to seek mutual accommodation while keeping at least some "play" in the joints so that diversity is respected as much as possible. Such play in the joints also allows for the jurisgenerative possibilities inherent in having multiple lawmaking communities and multiple norms. n172 Always the focus is on trying to forge the sort of shared social space that Mouffe describes for transforming enemies into adversaries.

Taken together, these principles provide a set of criteria for evaluating the ways in which legal systems interact. In addition, the principles could inform a community (whether state-based or not) that wishes to design mechanisms, institutions, or practices for addressing hybrid assertions of norms. Of course, such criteria are not exclusive. For example, a procedure or practice that manages hybridity well but denies certain norms of  [*1196]  fundamental justice might be deemed problematic, regardless of its embrace of hybridity. Thus, my goal is not to say that embracing pluralism always overrides other concerns. After all, as mentioned previously, many legal and quasi-legal orders are repressive and profoundly illiberal, and their norms may be resisted on other grounds. Instead, the important point is simply that pluralist questions should always at least be part of the debate. In order to see what this would entail, the next Part surveys a broad range of jurisdictional, regulatory, institutional, and doctrinal arrangements that are not usually grouped together and that are not usually evaluated based on the criteria set forth above. Nevertheless, despite the very different doctrinal contexts in which these mechanisms, institutions, and practices arise, they can usefully be understood and evaluated as approaches to the management of hybridity.

IV. PROCEDURAL MECHANISMS, INSTITUTIONAL DESIGNS, AND DISCURSIVE PRACTICES FOR MANAGING HYBRIDITY

 Given the reality of hybridity, we should not be at all surprised to find, across a wide variety of doctrinal areas, the development of procedural mechanisms, institutions, and discursive practices that attempt to manage the overlapping of legal or quasi-legal communities. In this Part, I survey nine such mechanisms, institutions, and practices. Each has been the subject of scholarship (sometimes voluminous) in its own right, but they have not, to date, been viewed collectively, nor have they, for the most part, been considered through a pluralist lens. Indeed, just thinking of them as mechanisms for managing hybridity may offer a different perspective on their efficacy or functionality. For example, these mechanisms, institutions, and practices are often the product of necessary political compromise between sovereigntist territorialism and universalism, and they are therefore deemed "half a loaf" solutions by advocates on both sides: less attractive than what they were hoping for, but better than nothing. Viewing such mechanisms, institutions, and practices through a pluralist lens, however, might cause us to consider whether they are not, instead, "loaf-and-a-half" solutions which, through their compromises, actually result in a better set of procedures for managing hybridity than if either sovereigntist territorialism or universalism had prevailed in toto. In any event, though I provide no more than brief summaries here, I believe that, taken together, these examples demonstrate the importance of global legal pluralism as an intellectual framework for studying law and globalization in the twenty-first century.

One point is necessary before proceeding, however. Describing  [*1197]  mechanisms for managing hybridity does not tell us how best to actually manage hybridity in particular cases. Thus, each of the mechanisms described in this Part encounter excruciatingly difficult and probably impossible to resolve problems as to how best to determine when norms of one community should give way to norms of another and when, in contrast, pluralism can be maintained. This sort of line-drawing question can never be resolved definitively or satisfactorily because there is at root level no way to "solve" problems of hybridity; the debates are ongoing. But in any event it is beyond the scope of this Article to suggest solutions to specific cases of plural conflict. Instead, I argue that creating (or preserving) mechanisms, institutions, and practices that self-consciously acknowledge the reality of hybridity and seek provisional compromises may sometimes be the best we can do. In addition, simply recognizing the importance of these mechanisms as sites for continuing debates about hybridity, legal conflicts, and mutual accommodation is a crucial first step.

A. Dialectical Legal Interactions

 Some who study international law fail to find real "law" there because they are looking for hierarchically-based commands backed by coercive power. n173 In contrast, a pluralist approach understands that interactions between various tribunals and regulatory authorities are more likely to take on a dialectical quality that is neither the direct hierarchical review traditionally undertaken by appellate courts, nor simply the dialogue that often occurs under the doctrine of comity. n174 In the international context, for example, we may see treaty-based courts exert an important influence even as national courts retain formal independence, much as U.S. federal courts exercising habeas corpus jurisdiction may well influence state court interpretations of U.S. constitutional norms in criminal cases. n175 In turn, the decisions of national courts may also come to influence international tribunals. This dialectical and iterative process, n176 if it emerges, will exist without an official hierarchical relationship based on coercive power.

Three examples illustrate the point. First, of course, is the relationship between NAFTA panels and U.S. state courts discussed previously. In  [*1198]  Loewen Group, Inc. v. United States, a NAFTA tribunal reviewed the procedures of the Mississippi courts concerning contract and antitrust claims brought by a local entity against a Canadian corporation. n177 The tribunal criticized the trial as "so flawed that it constituted a miscarriage of justice amounting to a manifest injustice as that expression is understood in international law." n178 In addition, the tribunal criticized the $ 400 million punitive damages award issued by the trial court as "grossly disproportionate" to the damage actually suffered. n179 And while in the end the NAFTA panel refrained (on standing grounds) from assessing damages against the United States, n180 there is little reason to think that liability in similar situations could not be imposed in the future.

Thus, the question becomes: how will a domestic court, faced with a new multinational dispute, respond both to the NAFTA precedents already in place and the threat of possible NAFTA panel review? Although these NAFTA panels lack formal authority over the domestic courts they review, they do have the power to assess damages against federal authorities for violations of the trade agreement, n181 even if those violations occurred in the context of a domestic court judgment. Thus, we see plural sources of normative authority: the domestic court that issued an initial judgment, the NAFTA tribunal that reviews this judgment for fidelity with the principles of the treaty, and the federal authorities who, in response to pressure from the NAFTA tribunal, may in turn put pressure on the domestic court. Robert Ahdieh has argued that, given these realities, we are likely to see, over time, a dialectical relationship form between the domestic and international tribunals, in which both courts pay attention to each other's interpretations and, while not literally bound by each other's decisions, develop a joint jurisprudence partly in tandem and partly in tension with each other. n182

In order to see how such a dialectical relationship might evolve, consider interactions between the European Court of Human Rights ("ECHR") and the constitutional courts of European member states. Here, the relationship may seem more hierarchical because, over the past several decades, the ECHR has increasingly come to seem like a supranational constitutional court, and its authority as ultimate arbiter of European human  [*1199]  rights disputes has largely been accepted. n183 Yet, even in this context there appears to be room for hybridity. As Nico Krisch has documented, domestic courts occasionally fail to follow ECHR judgments, asserting fundamental principles embedded in their own constitutional order, and in general claiming the power to determine the ultimate limits to be placed on the authority of the ECHR. n184 Typical of this dialectical relationship is the statement by the German constitutional court that ECHR judgments have to be "taken into account" by German courts, but may have to be "integrated" or adapted to fit the domestic legal system. n185 Moreover, the German court has gone so far as to say that ECHR decisions must be disregarded altogether if they are "contrary to German constitutional provisions." n186

Yet, although such statements make it sound as if conflict between the ECHR and domestic courts is the norm, the reality has actually been quite harmonious. As Krisch points out, "despite national courts' insistence on their final authority, the normal, day-to-day operation of the relationship with the [ECHR] has lately been highly cooperative, and friction has been rare." n187 The picture that emerges is one in which domestic courts and the ECHR engage in a series of both informal and interpretive mutual accommodation strategies to maintain a balance between uniformity and dissension. This dialectical relationship, forged and developed over many years, may well reflect the path yet to be taken by the NAFTA tribunals and domestic courts, as well as the many other intersystemic interactions at play in the world today.

Finally, consider the Canadian Constitution, which explicitly contemplates a dialectical interaction between national courts and provincial legislatures concerning constitutional interpretation. Section 33's so-called "notwithstanding clause" permits Parliament or a provincial legislature to authorize the operation of a law for a five-year period, even after it has been declared invalid by a court. n188 As with the ECHR example, this provision potentially has a disciplining effect on the court and encourages a more nuanced iterative process in working out constitutional norms. It is true of course that the notwithstanding clause, though often invoked rhetorically, has only rarely actually been used by provincial  [*1200]  governments to continue a judicially invalidated law. n189 Yet, this relative infrequency of use may not be evidence of a failed constitutional innovation. Instead, it may indicate just the opposite: that the various institutional actors have sufficiently internalized this mechanism for managing hybridity such that, as in the ECHR example, the precipice is rarely reached. n190

In contrast to the dialectical interplay contemplated by the notwithstanding clause, the United States Supreme Court has, on multiple occasions, interpreted the U.S. Constitution to contain an implicit foreign affairs preemption doctrine that cuts off such interplay. n191 Thus, in three different cases, the Court has refused to allow localities to take actions that were deemed to trench on the exclusive national prerogative to conduct foreign affairs. Yet, one might think that, "in our democratic federation, local efforts to effectuate protection of rights have a presumptive validity authorized by the commitments to multiple voices protected in a federal system." n192 At the very least, courts should carefully interrogate the claimed justification of preemption to ensure that the local action at issue poses a real, rather than conjectural, threat to the federal government's conduct. n193 After all, pluralism is built into the structure of federalism, and  [*1201]  so actions of localities to import international or foreign norms or signal solidarity with them should not easily be displaced.

These examples all involve dialectical interactions between formal state or international legal institutions; however, the same dialectical interactions are possible with regard to non-state normative standards. For example, the decisions of arbitral panels may, over time, come to exert influence on the decisions of more formal state or international bodies, and vice versa. In a different context, states may incorporate or adapt standards of conduct that are part of accreditation schemes promulgated by NGOs or industry groups. n194 And more broadly, we might see the creation of monitoring schemes in general as a kind of pluralist approach because instead of dictating rules, such monitoring generates oversight and publicity that can instigate change without a formal hierarchical relationship or coercive enforcement mechanism.

B. Margins of Appreciation

 One of the interpretive mechanisms employed by the ECHR to maintain space for local variation is the oft-discussed "margin of appreciation" doctrine. n195 The idea here is to strike a balance between deference to national courts and legislators on the one hand, and maintaining "European supervision" that "empower[s the ECHR] to give the final ruling" on whether a challenged practice is compatible with the Convention, on the other. n196 Thus, the margin of appreciation allows domestic polities some room to maneuver in implementing ECHR decisions in order to accommodate local variation. How big that margin is depends on a number of factors including, for example, the degree of consensus among the member states. Thus, in a case involving parental rights of transsexuals, the ECHR noted that because there was as yet no common European standard and "generally speaking, the law appears to be in a transitional stage, the respondent State must be afforded a wide margin of appreciation." n197

 [*1202]  Affording this sort of variable margin of appreciation usefully accommodates a limited range of pluralism. It does not permit domestic courts to fully ignore the supranational pronouncement (though, as discussed above, domestic courts have sometimes asserted greater independence n198). Nevertheless, it does allow space for local variation, particularly when the law is in transition or when no consensus exists among member states on a given issue. Moreover, by framing the inquiry as one of local consensus, the margin of appreciation doctrine disciplines the ECHR and forces it to move incrementally, pushing toward consensus without running too far ahead of it. Finally, the margin of appreciation functions as a signaling mechanism, through which "the ECHR is able to identify potentially problematic practices for the contracting states before they actually become violations, thereby permitting the states to anticipate that their laws may one day be called into question." n199 And, of course, there is reverse signaling as well, because domestic states, by their societal evolution away from consensus, effectively maintain space for local variation. As Laurence Helfer and Anne-Marie Slaughter have observed, "The conjunction of the margin of appreciation doctrine and the consensus inquiry thus permits the ECHR to link its decisions to the pace of change of domestic law, acknowledging the political sovereignty of respondent states while legitimizing its own decisions against them." n200 A similar sort of interaction could be established by a constitutional court adopting some form of the classic concept/conception distinction n201 with regard to the adoption of norms by other actors. Thus, an entity such as the ECHR could, for example, articulate a particular concept of rights, while recognizing that the way this right is implemented is subject to various alternative conceptions.

 [*1203]  Other legal regimes could also usefully adopt margins of appreciation. For example, the controversial agreement on Trade-Related Aspects of Intellectual Property Rights could be interpreted to incorporate a margin of appreciation. Such a flexible approach might allow developing countries more leeway in trying to make sure that access to knowledge in their countries is not unduly thwarted by overly stringent intellectual property protection.

C. Limited Autonomy Regimes

 A different kind of margin of appreciation problem involves the interactions between state and non-state law. Here, as with the supranational/national dialectic, we have two different normative orders that can neither ignore nor eliminate the other. Thus, the question becomes what mechanisms of pluralism can be created to mediate the conflicts? As noted previously, this problem classically arises in the context of religion or ethnicity, though it is in no way limited to such communities. Nevertheless, an overview of mechanisms for managing religious and ethnic (or linguistic-group) hybridity may shed light on the possibility of building institutions to address non-state normative communities in a variety of settings.

In a useful summary, Henry Steiner has delineated three distinct types of autonomy regime. n202 The first allows a territorially-concentrated ethnic, religious, or linguistic minority group limited autonomy within the nation-state. n203 The precise contours of this autonomy can vary considerably from situation to situation; however, such schemes can include the creation of regional elective governments, command of local police, control over natural resources, management of regional schools, and so on. n204 With regard to language, communities may be empowered to create language rights within their regions. n205

 [*1204]  Of course, non-state normative communities are often dispersed throughout a state, making it difficult to create specific local zones of autonomy. In such cases, other potential autonomy regimes may be more effective. n206 A second possibility, therefore, involves direct power-sharing arrangements. n207 "Such regimes carve up a state's population in ethnic terms to assure one or several ethnic groups of a particular form of participation in governance or economic opportunities." n208 Thus, we may see provisions that set aside a fixed number of legislative seats, executive branch positions, or judicial appointments to a particular religious or ethnic minority group. n209 In addition, legislators who are members of a particular minority group may be granted the ability to veto proposed measures adversely affecting that group. n210 Alternatively, states may enact rules requiring formal consultation before decisions are taken on issues that particularly impact minority communities. n211

Finally, a third autonomy regime contemplates the reality that members of an ethnic community may invoke the idea of a personal law that is carried with the individual, regardless of territorial location. This personal law is often religious in character and it reflects a primary identification with one's religious or ethnic group, rather than the territorially delimited community of the nation-state. n212 Accordingly, state law may seek to create what are essentially margins of appreciation to recognize forms of autonomy for these identities. n213 "Like power sharing, a personal law can provide an important degree of autonomy and cohesion even for minorities that are territorially dispersed." n214

The question of accommodation to personal law is not a new one, nor  [*1205]  is it limited to religious groups. In ancient Egypt, foreign merchants in commercial disputes were sometimes permitted to choose judges of their own nationality so that foreigners could settle their dispute "in accordance with their own foreign laws and customs." n215 Greek city-states adopted similar rules. n216 Later, legal systems in England and continental Europe applied personal law to foreign litigants, judging many criminal and civil matters based not on the territorial location of the actors, but on their citizenship. n217 In the ninth century, for example, King Edgar allowed Danes to be judged by the laws of their homeland. n218 Likewise, William the Conqueror granted eleventh-century French immigrants the right to be judged by rules based on their national identity. n219 Foreign merchants trading under King John, in the twelfth and thirteenth centuries, were similarly governed by the law of their home communities. n220

As noted previously, the relationship between state and personal law frequently arose in colonial settings where western legal systems were layered on top of the personal laws and customs of indigenous communities. n221 Indeed, in the colonial context, margins of appreciation and other forms of accommodation were often invoked as governing legal principles. For example, English courts were empowered to exercise the jurisdiction of the English courts of law and chancery only "as far as circumstances [would] admit." n222 Likewise, with respect to personal laws, the Straits Settlements Charter of 1855 allowed the courts of judicature to exercise jurisdiction as an ecclesiastical court "so far as the religions, manners and customs of the inhabitants admit." n223 By the end of the  [*1206]  colonial era, indigenous law was recognized as law proper by all of the colonial powers. n224

Today, particularly in countries with a large minority Muslim population, many states maintain space for personal law within a nominally Westphalian legal structure. These nation-states - ranging from Canada to Egypt to India to Singapore - recognize parallel civil and religious legal systems, often with their own separate courts. n225 And civil legal authorities are frequently called on to determine the margin of appreciation to be given to such personal law. For example, the Indian Supreme Court has famously attempted to bridge secular and Islamic law in two decisions involving Muslim women's right to maintenance after divorce. n226 At the same time, issues arise concerning the extent to which members of a particular religious or ethnic community can opt out of their personal law and adopt the law of the nation-state. For example, in 1988 a Sri Lankan court decided that a Muslim couple could adopt a child according to state regulation, but could not confer inheritance rights on their adopted child because Islamic Law did not recognize adoption. n227 Even outside of the context of Islamic law, the United States Supreme Court has at times deferred to the independent parallel courts maintained by Indian populations located within U.S. territorial borders. n228 And beyond judicial bodies, we increasingly see other governmental entities, such as banking regulators, forced to oversee forms of financing that conform to religious principles. n229 Of course, sometimes deference to religious or ethnic affiliations can be insufficiently protective of other values, such as the rights of women. n230 Nevertheless, these sorts of negotiations, like all the  [*1207]  limited autonomy regimes surveyed in this section, reflect official recognition of essential hybridity that the state cannot wish away.

D. Subsidiarity Schemes

 Subsidiarity is another mechanism for managing the interactions between different legal or quasi-legal authorities. The Catholic Church first developed subsidiarity as an ordering principle designed to keep so-called "higher" levels of authority from trenching unduly on the "internal life of a community." n231 Thus, it was deemed "an injustice and at the same time a grave evil and disturbance of right order to assign to a greater and higher association what lesser and subordinate organizations can do." n232 This principle seeks to push authority for decision making "down" to the most local or smallest unit of governance that is feasible. n233

Subsidiarity has also, of course, become an integral concept for managing relations between national and supranational governing bodies in Europe. n234 For example, Article 5 of the European Community Treaty  [*1208]  provides that any action falling within the concurrent competence of the European Community and the Member States should only be taken by the Community "if and in so far as the objectives of the proposed action cannot be sufficiently achieved by the Member States and can therefore, by reason of the scale or effects of the proposed action, be better achieved by the Community." n235 Interestingly, sovereignty - a concept steeped in absolutist rhetoric - has, by some accounts, been replaced by subsidiarity - which is a more flexible mechanism for managing hybridity - as "the core idea that serves to demarcate the respective spheres of the national and international." n236

Unlike sovereignty, a subsidiarity regime does not pose an outright bar to governance at the "higher" level of authority. But it does not offer a blank check either. The idea is to foster careful and repeated consideration of other potential lawmaking communities. Thus, "at its core the principle of subsidiarity requires any infringements of the autonomy of the local level by means of pre-emptive norms enacted on the higher level to be justified by good reasons." n237 Accordingly, it is not enough for, say, a supranational governance rule simply to be a good idea; the supranational lawmaking community also must consider whether the rule is one that is appropriately enacted at the supranational level, given contrary local policies.

For example, consider the case of a higher-level authority that enacts an emissions cap in order to combat global climate change, but runs up against a lower-level authority that performed its own cost-benefit analysis and determined that it was better for the local economy not to create such a stringent restriction. n238 Here the collective action problems inherent in the lower-level authority's parochial cost-benefit analysis would probably  [*1209]  justify intervention at the higher level. In contrast, a higher-level rule limiting nicotine consumption might not override a more permissive local rule because the locality can plausibly decide it wants to bear the higher healthcare costs or other consequences that might result.

As with all mechanisms for managing hybridity, the line-drawing problems are potentially difficult and often politically contested, but even just the habits of mind generated by thinking in terms of subsidiarity can help ensure that lawmaking communities at least take into account other potentially relevant lawmaking communities. n239 Moreover, subsidiarity can help "local populations ... better preserve their sense of social and cultural identity," n240 while still allowing for the possibility that higher level governmental authority might sometimes be necessary. Finally, even though a subsidiarity regime sets the default in favor of the local and therefore requires articulated justifications to override the presumption, subsidiarity-related concerns can sometimes actually strengthen the perceived legitimacy of the higher-level authority as well. This is because, when the higher authority does override local regulation, it presumably does so only after careful consideration of local practices and only after articulating reasons to justify such an override. n241 Accordingly, the institutional processes of subsidiarity aim to ensure dialogue among multiple legal communities, leading ideally to increased acceptance of each. Not surprisingly, subsidiarity has been proposed as a more general model for international law as well. n242

 [*1210] 

E. Jurisdictional Redundancies

 Many of the legal conundrums of a hybrid world arise because of jurisdictional redundancy. That is, as noted throughout this Article, multiple legal communities frequently seek to assert jurisdiction over the same act or actor. Yet, while this jurisdictional overlap is frequently viewed as a problem because it potentially creates conflicting obligations and uncertainty, we might also view jurisdictional redundancy as a necessary adaptive feature of a multivariate, pluralist legal system. Indeed, as the examples throughout this Part indicate, jurisdictional redundancy may itself be thought of as a mechanism for managing hybridity because the existence of overlapping jurisdictional claims often leads to a nuanced negotiation - either explicit or implicit - between or among the various communities making those claims.

In focusing on the pluralist opportunities inherent in jurisdictional redundancy, I echo the insights of Robert Cover in his article The Uses of Jurisdictional Redundancy: Interest, Ideology, and Innovation. n243 Although his essay was focused particularly on the variety of "official" law pronouncers in the U.S. federal system, Cover identified some of the benefits that accrue from having multiple overlapping jurisdictional assertions, regardless of the context. Such benefits include a greater possibility for error correction, a more robust field for norm articulation, and a larger space for creative innovation. n244 And though Cover acknowledged that it might seem perverse "to seek out a messy and indeterminate end to conflicts which may be tied neatly together by a single authoritative verdict," he nevertheless argued that we should "embrace" a system "that permits the tensions and conflicts of the social order" to be played out in the jurisdictional structure of the system. n245 Thus, Cover's pluralism, though here focused on U.S. federalism, can be said to include the creative possibilities inherent in multiple overlapping jurisdictions asserted by both state and non-state entities in whatever context they arise. More recently, Judith Resnik has noted the "multiple ports of entry" that a federalist society creates n246 and has argued that what constitutes the appropriate spheres for "local," "national," and "international" regulation  [*1211]  and adjudication changes over time and cannot be essentialized. n247 Not surprisingly, other commentators have at times advocated what amounts to a federalist approach to national/supranational relations. n248

With regard to state-to-state jurisdictional redundancy, consider Spanish efforts to assert jurisdiction over members of the Argentine military. In August 2003, Judge Baltasar Garzon sought extradition from Argentina of dozens of Argentines for human rights abuses committed under the Argentine military government in the 1970s. n249 In addition, Garzon successfully sought extradition from Mexico of one former Argentine Navy lieutenant who was accused of murdering hundreds of people. n250 In the wake of Garzon's actions, realist observers complained that such transnational prosecutions were illegitimate because Argentina had previously conferred amnesty on those who had been involved in the period of military rule and therefore any prosecution would infringe on Argentina's sovereign "choice" to grant amnesty. n251

But the amnesty decision was not simply a unitary choice made by some unified "state" of Argentina; it was a politically contested act that remained controversial within the country. n252 And the Spanish extradition request itself gave President Nestor Kirchner more leverage in his tug-of-war with the legal establishment over the amnesty laws. Just a month after Garzon's request, both houses of the Argentine Congress voted by large majorities to annul the laws. n253 Meanwhile the Spanish government decided  [*1212]  that it would not make the formal extradition request to Argentina that Garzon sought, but it did so based primarily on the fact that Argentina had begun to scrap its amnesty laws and the accused would therefore be subject to domestic human rights prosecution. n254 President Kirchner therefore could use Spain's announcement to increase pressure on the Argentine Supreme Court to officially overturn the amnesty laws. n255 Finally, on June 14, 2005, the Argentine Supreme Court did in fact strike down the amnesty laws, thus clearing the way for domestic human rights prosecutions. n256 In the wake of that decision, 772 people, nearly all from the military or secret police, face criminal charges and investigations in Argentina. n257 So, in the end, the "sovereign" state of Argentina made political and legal choices to repeal the amnesty laws just as it had previously made choices to create them. But in this change of heart we can see the degree to which jurisdictional redundancy may significantly alter the domestic political terrain.

Likewise, Judge Garzon's earlier efforts to assert jurisdiction over former Chilean leader Augusto Pinochet, n258 though not literally  [*1213]  "successful" because Pinochet was never extradited to Spain, n259 strengthened the hands of human rights advocates within Chile itself and provided the impetus for a movement that led to a Chilean Supreme Court decision stripping Pinochet of his lifetime immunity. n260 In 2006 the Chilean court further ruled that Chile was subject to the Geneva Conventions during the period of Pinochet's rule and that neither statutes of limitations nor amnesties could be invoked to block prosecutions for serious violations of the Conventions, such as war crimes or crimes against humanity. n261 To date, 148 people, including nearly 50 military officers, have been convicted for human rights violations committed during this era, and over 400 more suspects, mostly from the armed forces, have been indicted or are under investigation. n262 One might even see Italy's assertion of jurisdiction over U.S. CIA agents who allegedly abducted a terrorist suspect as a source of alternative norms concerning the appropriate role for civil liberties in the conduct of antiterrorism operations. n263 Such norms may have broader influence over time.

Turning to international assertions of jurisdiction, we can see again that even the potential jurisdictional assertion of an alternative norm-generating community can put pressure on local politics. For example,  [*1214]  although international courts do not generally have the power to force states to surrender suspects, the International Criminal Tribunal for the Former Yugoslavia ("ICTY") instituted Rule 11 bis proceedings, whereby public hearings were held at the indictment phase. n264 Such hearings publicized the various cases and the atrocities alleged, thereby helping pressure states to turn over suspects. And, of course, the prosecution of Slobodan Milosevic may well have played at least some role in weakening his hold on power in Serbia, ultimately bringing about his ouster from government.

Even without formal court proceedings, the United Nations can influence local political realities by asserting forms of jurisdiction. For example, when the UN creates international commissions of inquiry concerning alleged atrocities or threatens prosecutions in international courts, such acts can empower reformers within local bureaucracies, who can then argue for institutional changes as a way of staving off international interference. Thus, in the aftermath of the violence in East Timor that followed its vote for independence, there were grave concerns that the Indonesian government would not pursue human rights investigations of the military personnel allegedly responsible for the violence. n265 Accordingly, an International Commission of Inquiry was established, and UN officials warned that an international court might be necessary. n266 As with Argentina, such actions strengthened the hand of reformers within Indonesia, such as then-Attorney General Marzuki Darusman. With the specter of international action hanging over Indonesia, Darusman made several statements arguing that, for nationalist reasons, a hard-hitting Indonesian investigation was necessary in order to forestall an international takeover of the process. n267 Not surprisingly, when this international pressure dissipated after the terrorist attacks of September 11, 2001, so did the momentum to provide real accountability in Indonesia for  [*1215]  the atrocities committed. n268

Complementarity regimes are a more formalized way of harnessing the potential power of jurisdictional redundancy. Here the idea is that when two legal communities claim jurisdiction over an actor, one community agrees not to assert jurisdiction, but only so long as the other community takes action. This is a hybrid mechanism because one community does not hierarchically impose a solution on the other, but it does assert influence on the other's domestic process through its mere presence as a potential jurisdictional actor in the future.

The best-known complementarity regime in the world today is the one enshrined in the statute of the International Criminal Court ("ICC"). Pursuant to Article 17, the ICC cannot prosecute someone unless the suspect's home country is unwilling or unable to investigate. n269 As with most mechanisms for managing hybridity, this one has been criticized by both sides in the nation-state sovereignty/international human rights debate. Thus, sovereigntist voices in the United States condemn the ICC as an encroachment on state prerogatives, n270 despite the fact that ICC jurisdiction over U.S. citizens is easily staved off so long as our domestic or military authorities simply conduct the type of investigations that a democratic citizenry would normally expect in response to allegations of serious human rights abuses. On the other hand, international human rights advocates fear the complementarity regime will permit too many potential suspects to skirt international justice. n271 This concern, however, discounts the catalytic impact that even the possibility of international prosecutions can have.

The important catalytic function of complementarity has not been lost on the ICC prosecutor, Luis Moreno-Ocampo. In one of his first speeches upon assuming office, Moreno-Ocampo noted that "As a consequence of complementarity, the number of cases that reach the [ICC] should not be a  [*1216]  measure [of] its efficiency. On the contrary, the absence of trials before [the ICC], as a consequence of the regular functioning of national institutions, would be a major success." n272 Moreno-Ocampo therefore announced that he would take a "positive approach to complementarity," and encourage (and perhaps even aid) national governments to undertake their own investigations and prosecutions. n273

According to William Burke-White, this idea of proactive complementarity, if it is truly pursued, would create a hybrid system of judicial enforcement for the prosecution of the most serious international crimes, under which the ICC and national governments share the ability and the duty to act and would therefore necessarily be engaged in a broad series of interactions directed toward accountability. Indeed, the ICC could become a contributor to the effective functioning of national judiciaries and investigative bodies. The result of such a policy, Burke-White argues, "may be a virtuous circle, in which the [ICC] welcomes national judicial efforts and stimulates the exercise of domestic jurisdiction through the threat of international intervention." n274

Of course, we should not assume that international jurisdictional assertions always work as a force for increased human rights protections. Indeed, as Kim Lane Scheppele has documented, recent Security Council resolutions, backed by threat of sanctions, require countries to enact antiterrorism legislation and adjust antiterrorism policies regardless of domestic, constitutionally-based, civil liberties concerns. n275 Nevertheless, the important point is to see jurisdictional overlap in the state and supranational spheres as a hybrid legal space where alternative norms are proposed and contested.

 [*1217]  Sometimes, instead of one jurisdiction ultimately adopting the other's norms in toto, we may see the existence of jurisdictional redundancy open up space for the creation of hybrid substantive norms. For example, Graeme Dinwoodie has argued that national courts should decide international copyright cases not by choosing an applicable law, but by devising an applicable solution, reflecting the values of all interested systems, national and international, that may have a prescriptive claim on the outcome. n276 Similarly, where once courts simply adjudicated bankruptcies independently, based on the presence of assets in their territorial jurisdiction, global insolvencies are now often dealt with by courts working cooperatively. n277

Finally, it is important to note that jurisdictional redundancy can also work from "bottom-up," with non-state norms being appropriated into state (or international) law. The most obvious example of state law's recognition of non-state lawmaking is in the common law's ongoing incorporation of social custom and practice. As scholars have recognized, "decisionmakers work under a continuing pressure to incorporate customary rules into their decisions." n278 Sometimes such incorporation is explicit, as when a regulatory regime references non-state accreditation standards, n279 or a statute is interpreted (or even supplanted) by reference to industry custom n280 or when a law of sales that would accord with merchant reality was adopted in the Uniform Commercial Code, n281 or when the rules promulgated by a small community of trade finance bankers were ultimately appropriated by the World Trade Organization into their official legal instruments. n282 Even when the impact of non-state norms is  [*1218]  unacknowledged, state-sponsored law may only be deemed legitimate to the extent that its official pronouncements reflect the "common understandings of private laws and customs." n283 Indeed, the invention of legal fictions often indicates that official norms are being adjusted to more closely reflect the dictates of non-state norms and practices.

Of course, all of these jurisdictional redundancies might be seen as perhaps necessary but regrettable concessions to the realities of a world of normative disagreement. Such a view would focus on concerns about forum shopping, uncertainty about applicable rules, litigation costs, and so forth. In order to minimize such difficulties, we might seek international harmonization or more strict territorialist rules to cut off some of the overlap. But, as discussed previously, such efforts are unlikely ever to be fully effective. Thus, jurisdictional overlap is likely to continue to be a reality. Moreover, a pluralist framework allows us to see ways in which jurisdictional redundancy might sometimes be a generative feature of a hybrid legal world, and not simply a problem to be eliminated.

F. Hybrid Participation Arrangements

 Sometimes hybridity can be addressed not so much through the relationships among multiple communities and their decision makers as by hybridizing the decision making body or process itself. For example, from 1190 until 1870, English law used the so-called "mixed jury," or "jury de medietate linguae," with members of two different communities sitting side by side to settle disputes when people from the two communities came into conflict. n284 Sir Edward Coke attributed this practice "to the Saxons, for whom "twelve men versed in the law, six English and an equal number of Welsh, dispense justice to the English and Welsh.'" n285 Regional differences, however, were not the only type of community variation recognized in the mixed-jury custom. Mixed juries were also used in disputes between Jews and Christians, n286 city and country dwellers, n287 and  [*1219]  merchants and nonmerchants. n288 In the United States, the custom of mixed juries was imported from England and used in disputes between settlers and indigenous people n289 and in other interjurisdictional disputes at least through the beginning of the twentieth century. n290 Karl Llewellyn's proposal that merchant experts sit as a tribunal to hear commercial disputes relies on a similar idea that specialized communities may possess relevant knowledge or background that should be called upon in rendering just verdicts. n291

The principles underlying mixed juries can still be found today. Indeed, the line of United States Supreme Court decisions involving peremptory challenges of jurors could be seen as responding in part to a felt imperative that jury panels reflect both racial and gender diversity. n292 Nor is this a misplaced imperative, given studies indicating that racially mixed juries tend to deliberate longer, consider more facts, raise more questions, and discuss more racial issues than all-white juries. n293 In addition, racially mixed juries have been found to make fewer factual errors than single-race juries, and when factual inaccuracies do arise, they are more likely to be corrected in racially mixed juries than in single-race juries. n294

In the human rights arena, hybrid domestic/international courts  [*1220]  continue the tradition of the mixed jury. n295 Such hybrid courts have been employed in transitional justice settings in Kosovo, East Timor, Sierra Leone, and now Cambodia. In these courts, domestic judges - ideally drawn from the multiple political, racial, or ethnic groups involved in the larger geopolitical conflict - sit alongside international judges, and domestic and international lawyers also work together to prosecute the cases. n296

Scholars suggest that, at least in theory, hybrid courts hold the promise of addressing some of the problems encountered in post-conflict settings by wholly international courts on the one hand, and wholly domestic courts on the other. n297 Such problems can be grouped into three categories: legitimacy, capacity building, and norm penetration. n298 With regard to legitimacy concerns, the rationale for hybrid courts is largely the same as for mixed juries. If there is broad representation from the various communities involved in the dispute, then the outcome of the trial is more likely to be palatable to a cross-section of the population. Moreover, the presence of judges from the broader international community may contribute to a sense of fairness both for others watching the process from afar and for domestic populations who fear that local judges will rule based on sectarian prejudices. On the other hand, the presence of local judges may protect against rejection of the court as wholly "foreign," a perception that has, for example, bedeviled the ICTY. The hybrid court may therefore be seen as the best available compromise. Turning to capacity building, a hybrid court physically located in the region may be preferable to an international court elsewhere because resources both for physical infrastructure and for training will be more likely to flow into the country. n299 Finally, scholars argue, hybrid courts may help train a cadre of domestic lawyers in international legal standards and give them the tools necessary to develop and adapt those international norms in local settings. Meanwhile, the international actors are more likely to understand better the local nuances that may complicate the application of universal norms. n300

It should be noted that, at least so far, the hybrid courts have failed to  [*1221]  fully live up to their promise. n301 Nevertheless, they may still be preferable to wholly international or wholly domestic courts for many of the reasons set forth above. Moreover, most of the problems the courts have encountered are traceable to failures of implementation - for example, inadequate funding; they do not necessarily call into question the usefulness of the institutional model as a whole. In any event, a hybrid court will often be the only viable political compromise, reflecting - as in almost all the examples surveyed in this Article - the impracticality of wholly universalist or wholly territorialist responses and the resulting need for some sort of hybrid mechanism. Moreover, as Stephen Krasner has theorized, the sort of "shared sovereignty" n302 reflected in the hybrid court structure can be particularly important when domestic institutions are weak because it can "gird new political structures with more expertise, better-crafted policies, and guarantees against abuses of power." n303 Following this logic, the Dayton Accords effectively made the Bosnian Constitutional Court a hybrid court, authorizing the President of the European Court of Human Rights to appoint three non-Bosnian judges to the nine-member court. n304 A different kind of hybrid is the Israeli Supreme Court, which has, since its inception, customarily had at least one member who is an expert in Jewish law. n305

We can also see hybrid arrangements outside of the judicial context. For example, in the oil pipeline agreement between Chad and the World Bank, the two parties share control and governance of the project. n306 As a condition for its participation, the World Bank insisted on a revenue management plan aimed at ensuring that the proceeds of oil exploration would be used for socioeconomic development within the country. n307 To that end, the plan contains important limitations on how the expected oil  [*1222]  revenue can be invested and spent. n308 In addition, oversight of the revenue plan is shared. Both the World Bank and the government of Chad must approve the annual expenditure of generated revenues, and there is a nine-member oversight committee, seven of whom represent the government while two represent civil society. n309 The committee annually publishes a review of operations, and those operations are subject to external audit. n310 Finally, the World Bank's International Advisory Group and Inspection Panel retains oversight power. n311 Whether such measures will result in effective hybrid governance remains to be seen. But significantly, most of the criticisms of the plan thus far tend to focus on the particular terms of the shared sovereignty arrangement, not the hybrid structure itself. n312

It is not only officially constituted courts, governments, and international institutions that may benefit from hybrid participation arrangements in the international sphere. Consider, for example, the dilemmas raised by questions of Internet standard-setting and governance. Of course, global governance of the Internet is a problematic and contested area because of the wide variety of potentially relevant community norms (both state and non-state) and the concern that any global governmental body would inevitably fail to reach consensus on many issues and might lack democratic legitimacy.

Into this fray, the Internet Engineering Task Force ("IETF") has, for more than two decades, played an important role in standard-setting and technical design of the Internet. n313 Given the fact that potentially significant values and policy choices can be embedded into the Internet's technical  [*1223]  architecture, n314 the IETF is an important - though by no means the only - place where Internet governance battles play out.

Since at least 1992, the IETF has self-consciously sought ways to effectively manage its inherently hybrid space as a non-state entity embedding standards into a global technology. Its approach has been completely non-territorial, relying on the "rough consensus" of volunteer network designers, operators, vendors, and researchers who join e-mail lists to discuss potential standards and attend triennial meetings held in different locations around the world. n315 Meetings are open to all, and anyone connected to the Internet can join the email mailing lists that discuss proposed protocols. n316 Moreover, everyone who attends meetings has an equal right to participate. n317 At least one scholar celebrates the IETF for instantiating Jurgen Habermas's ideal of deliberative democracy. n318 On the other hand, though the IETF admirably draws from a wide range of territorial communities, the participants might be said to hail largely from a single elite community of technologists who, for the most part, speak the same language and share the same goals. n319 Indeed, it may well be these shared community norms (and the fact that most Internet standards decisions are likely to be non-zero-sum games n320) that make "rough consensus" even possible. n321 Nevertheless, the IETF's global egalitarian ethic at the very least attempts to manage hybridity through broad-based participation from members of multiple territorial communities, while eschewing both nation-state and top-down international governmental approaches. Moreover, it is interesting to consider that this open, relatively nonhierarchical, approach to standard-setting in a hybrid environment helped to establish the Internet as a wildly successful, global phenomenon in the first place. n322

 [*1224] 

G. Mutual Recognition Regimes

 Given that harmonization is often difficult with regard to the substantive norms applied to products or services that cross borders, a more pluralist strategy for achieving some level of intersystemic regulation involves so-called mutual recognition regimes. n323 Under a policy of mutual recognition, different communities retain their own standards for internally-produced products, but agree to recognize another jurisdiction's standards for products imported from that jurisdiction. Thus, material entering, say, France from the United States would be subject to U.S. law despite its presence in France. Such a regime still leaves space for communities to adopt their own norms, but then seeks to manage the hybridity that the movement across territorial borders inevitably creates.

Of course, as the French Yahoo! case discussed previously makes clear, communities will not always be willing even to go this far in ceding their own regulatory control, particularly if the norms involved are deemed fundamental. Not surprisingly then, most mutual recognition regimes set conditions on the recognition of foreign laws, regulations, standards, and certification procedures in order to ensure that such recognition will be "compatible" with local regulation. Making such a determination requires consideration of when normative differences are "legitimate" or "acceptable" and when they are so different that they cannot be recognized. And, as with margins of appreciation or permissible invocation of personal law, though the line-drawing problems can be formidable, the basic inquiry seeks to bring disparate communities into dialogue with each other and pave the way for working cooperation without imposing uniformity. Indeed, mutual recognition regimes tend to elide distinctions between domestic and international regulation by "intermingling domestic laws in order to constitute the global." n324

In order to see how the line-drawing works, we can consider two cases. In one, the European Court of Justice ruled that, under a mutual recognition regime, Germany must recognize French standards for  [*1225]  marketing the liqueur cassis (and therefore cannot ban French imports on consumer protection grounds) because Germany could vindicate its consumer protection concerns through labeling. n325 On the other hand, the WTO Appellate Body permitted the United States to ban the importation of shrimp caught without devices to protect turtles, as required by U.S. law, in part because no other approach would vindicate the U.S. government's global environmental protection concerns. n326 Nevertheless, the Appellate Body did require the United States to provide foreign governments or exporters with an opportunity to comment on U.S. regulatory decisions that could affect them. n327 Thus, the mutual recognition regime, even when it does not force full recognition of the foreign norm, can at least open up space for debate about conflicting norms.

As these two cases indicate, mutual recognition regimes often provide for international oversight or adjudication. Alternatively, national courts may be forced to consider the degree to which a foreign standard should apply to a cross-border transaction, leading to choice-of-law questions of the sort considered in Part IV.I below. In addition, transnational networks of regulatory officials may work together to negotiate and monitor the day-to-day operation of such regimes. Finally, private third-party NGOs or monitoring firms can also be employed to help police the agreements.

Another form of mutual recognition scheme involves court-to-court recognition of judgments. As discussed in Part IV.I below, within federal systems communities generally recognize and enforce each other's judgments, even when the judgment reflects a normative commitment that differs from the one in the recognizing community. But what about in multi-ethnic states with uncertain or unstable political sovereignty? Here, we may see dueling legal systems operating among different ethnic populations within the same territorial space, with limited ability for either legal system to establish coercive power over the other.

For example, Elena Baylis has written about the two parallel court systems currently operating in Kosovo, one Serbian and the other largely Kosovar Albanian and controlled by the United Nations Administration Mission in Kosovo. n328 Baylis notes that, "for the people of Kosovo, these  [*1226]  parallel systems create legal uncertainty and conflict on a basic, day-to-day level." n329 Because the systems do not recognize each other's judgments and do not share court files, records of land titles, births, deaths, marriages, or divorces, even run-of-the-mill civil matters must be pursued in both courts, leading to conflicting judgments, speculation, and arbitrage. Meanwhile criminal suspects may face trial in both courts. Moreover, as Baylis observes,

Kosovo's parallel courts are also an example of the legal pluralism that has developed in other divided societies... . How, for example, should Mexico treat decisions from Zapatista courts? What about the judgments of religious authorities in Iraq, Pakistan, Nigeria, or France? How can long divided societies like the Greek and Turkish administrations in Cyprus incorporate each other's judicial determinations if they are eventually unified? n330

 Significantly, while bringing to justice those accused of the worst human rights abuses has long been the focus of international law scholars and activists, the day-to-day operation of these plural legal systems and their resolution of more ordinary, everyday disputes may be just as important to the local population and may be an even more crucial element in the rebuilding of post-conflict societies.

Mutual recognition provides a response to this problem of hybridity. Obviously, the competing claims to sovereignty in Kosovo are strongly contested, so asking the two courts to harmonize norms would be impossible. Yet, it is not necessary for courts to agree with each other's substantive norms or even to acknowledge each other's legitimacy or claims to sovereignty in order to recognize each other's legal judgments, at least in the mine run of cases. Indeed, as Baylis argues, such negotiation of difference could actually provide a foundation for political compromise on the broader question of sovereignty. Accordingly, she proposes the application of recognition of judgments principles to the ethnically-based legal conflict, regardless of the contested sovereignty claims underlying the formal legitimacy of the two courts. n331

Of course, in a land of intense inter-ethnic rivalry and contest, some judgments may so reek of ethnic favoritism that enforcing the judgment will be anathema. But that is simply another form of the line-drawing problems discussed throughout this Article. The crucial points to consider  [*1227]  are first, that many judgments do not implicate fundamental political or normative differences and can therefore be enforced easily; and second, that the dialogue involved in considering recognition can help bridge gaps between communities that can lead to broader political compromises. In any event, such recognition regimes are essential in hybrid legal spaces simply to solve practical problems people encounter in their day-to-day lives. As Baylis notes, "as long as people in Kosovo continue to rely on those decisions, past or present, whether those judgments can and should be recognized and enforced are legal questions that must be addressed." n332 Mutual recognition regimes therefore pose one way of moderating the effects of political gulfs in hybrid legal spaces.

H. Safe Harbor Agreements

 Like mutual recognition regimes, safe harbor agreements can manage hybridity by creating an intermediate plane between the conflicting normative requirements of two different communities. Instead of full harmonization of norms, safe harbor principles require that firms doing business abroad abide by some, though not all, of the standards of that foreign community. n333 In return, the foreign community agrees not to impose further regulatory burdens.

The U.S.-E.C. data privacy initiative is the best-known example of a state-to-state safe harbor agreement. The Safe Harbor Principles on data privacy subject U.S. businesses to a higher standard of privacy protection than they would need to follow domestically. If firms do comply, however, then under the agreement, the firms will not be subject to challenge under potentially even more stringent EU privacy directives. Significantly, these principles create no legal obligations within the United States. "The United States and EC may thereby claim that they formally retain autonomy to enact whatever privacy legislation that they deem appropriate. Any firm, however, that engages in cross-border exchange is subject to pressure to abide by the Principles." n334 As such, the Safe Harbor Principles seek to retain space for local law while recognizing and facilitating the inevitability of cross-community interaction.

Safe harbors can also function as a way in which formal law incorporates less formal or less institutionalized lawmaking processes. For example, the "Arrangement on Officially Supported Export Credits,"  [*1228]  adopted widely among industrialized countries, is not officially a binding legal document, having been created as a "Gentleman's Agreement" of participants. n335 However, adherence to the "Arrangement" now functions as a safe harbor for the WTO's Agreement on Subsidies and Countervailing Measures. n336 Accordingly, through the mechanism of the safe harbor, a formal international lawmaking body can enshrine a system of deference to a less formal, practice-based industry arrangement.

I. A Pluralist Approach to Conflict of Laws

 The three classic legal doctrines often grouped together under the rubric of conflict of laws - jurisdiction, choice of law, and judgment recognition - are specifically meant to manage hybrid legal spaces. As discussed previously, however, although these doctrines are where one would most expect to see creative innovations springing forth to address hybridity, they have often been deployed only in the service of sovereigntist territorialism and tend to become mired in often fruitless or arbitrary inquiries, such as how best to locate activities in physical space in order to choose a single nation-state's law or court system as the sole governing authority. Accordingly, by considering these conflicts doctrines, we can see what a pluralist framework adds, though for the purposes of this Article, I can only gesture to the types of inquiry that would be opened up by a more pluralist approach. n337

With regard to jurisdiction, current jurisdictional doctrine tends to be grounded in the number of contacts a party has with a territorial location. n338 Such an exclusive focus on territorial location, however, often lends jurisdictional disputes an air of unreality. Witness, for example, the bizarre claim of the U.S. government that federal courts have no jurisdiction over military detention facilities in Guantanamo Bay, Cuba, despite the fact that the facility is completely controlled by U.S. military personnel operating at  [*1229]  the behest of the U.S. government. n339 And though the United States Supreme Court ultimately rejected that extreme claim to "foreignness" from U.S. law, n340 the Court's ruling might have been based on the particular circumstances of sovereignty over Guantanamo, rather than a more general understanding that U.S. court jurisdiction can be asserted over U.S. government-run detention facilities, no matter where they are located spatially.

Indeed, as in the Guantanamo case, territorial location is often largely irrelevant to the actual dispute, and yet territory takes on inflated significance in jurisdictional inquiries. For example, in France's efforts to prosecute Yahoo! for allowing French citizens to download Nazi memorabilia and Holocaust denial material, location was largely a red herring. To begin with, no one doubted that the French court could assert jurisdiction over Yahoo.fr, Yahoo!'s French subsidiary; the dispute only concerned yahoo.com. But, of course, that distinction, which was based on territory, was immaterial to Internet users because anyone wishing to access the proscribed materials could just as easily type "yahoo.com" as "yahoo.fr" into their browsers, thereby circumventing any restrictions placed on yahoo.fr. Thus, the different "locations" of yahoo.fr and yahoo.com were, from a practical perspective, completely unimportant. Similarly, focusing on minutiae such as the physical location either of Yahoo!'s web servers (an arbitrary and easily changeable detail) or of the safety deposit box housing the share certificate indicating Yahoo.com's ownership of Yahoo.fr completely sidesteps the core question of whether Yahoo! should be deemed within the dominion of France. Thus, a territorial analysis tends to preclude any engagement with the fundamental issues surrounding how best to negotiate normative differences among multiple communities. And, as discussed previously, n341 focusing on territorial location tends to result in jurisdictional stalemate because either U.S. law reaches "into" France extraterritorially, or France's prosecution reaches "into" the United States extraterritorially, with no territorially-based means of resolving the conundrum.

In contrast, a pluralist conception, because it deemphasizes territorial location and recognizes the importance of multiple communities, would focus on relevant community affiliation, regardless of territory. Such an analysis would suggest piercing the corporate form and analyzing  [*1230]  Yahoo!'s substantive connections to French customers and the global Internet market, which were numerous. n342 Thus, the French court's ultimate assertion of jurisdiction can be justified on those grounds (though significantly they were not the stated basis of the judgment). But whatever the ultimate result, it seems clear that the territorial formalisms with which the debate was fought simply cannot provide a rational framework for making jurisdictional judgments.

Nevertheless, it is important to emphasize that a community-based analysis would not necessarily result in broader assertions of jurisdiction than under current jurisdictional schemes. For example, if plaintiffs were required to have community ties with the forum, forum-shopping would be more difficult because plaintiffs could not simply choose the community with the most convivial law, regardless of social ties. Likewise, a community-based approach might not permit so-called transient-presence jurisdiction, where the defendant is present within the physical boundaries of a territory only briefly, or for an unrelated reason. n343 Such transient-presence jurisdiction is generally permissible under territorial schemes, leading to such ludicrous activities as service of process in an airplane as it flies over a territorial jurisdiction. n344 By inquiring about substantive ties to a community rather than formal contacts with a location, a community-based approach would render such jurisdictional assertions more amenable to challenge. Finally, there might be occasions when a territorially-based inquiry would find, say, that a small number of contacts with a jurisdiction would be sufficient to render a defendant subject to suit there. A community-based approach, however, would go beyond counting contacts to inquire about the substantive bonds formed between the member of the forum community and the territorially distant actor.

Turning to choice of law, a pluralist approach asks courts to consider the variety of normative communities with possible ties to a particular dispute. In doing so, judges must see themselves as part of an interlocking network of domestic, transnational, and international norms. Recognizing the "complex and interwoven forces that govern citizens' conduct in a  [*1231]  global society," n345 courts can develop a jurisprudence that reflects this hybrid reality.

Such a jurisprudence looks to a variety of possible legal sources. First, courts can take into account the multiple domestic norms of nation-states affected by the dispute. In considering which national norms to give greatest salience, courts must consider the community affiliations of the parties and the effect of various rules on the polities of the affected states. Moreover, whereas most traditional choice-of-law regimes require a choice of one national norm, a pluralist approach permits judges to develop a hybrid rule that may not correspond to any particular national regime. Second, international treaties, agreements, or other statements of evolving international or transnational norms may provide relevant guidance. Third, courts should consider community affiliations that are not associated with nation-states, such as industry standards, norms of behavior promulgated by nongovernmental organizations, community custom, and rules associated with particular activities. Fourth, courts should take into account traditional conflicts principles. For example, choice-of-law regimes should not develop rules that encourage a regulatory "race to the bottom" by making it easy to evade legal regimes.

In order to see how such a conception might work, consider a Fourth Circuit case involving a website with the domain name barcelona.com. n346 In that case, Mr. Joan Nogueras Cobo ("Nogueras"), a Spanish citizen, registered barcelona.com with the Virginia-based domain name registrar, Network Solutions. n347 Subsequently, Nogueras formed a corporation under U.S. law, called Bcom, Inc. n348 Despite the U.S. incorporation, however, the company had no offices, employees, or even a telephone listing in the United States. n349 Nogueras (and the Bcom servers) remained in Spain. n350 The Barcelona City Council asserted that Nogueras had no right to use barcelona.com under Spanish trademark law and demanded that he transfer the domain name registration to the City Council. n351 The Fourth Circuit, though, ruled against the City, applying U.S. trademark law because the domain name was registered with an American registrar company. n352

 [*1232]  Using a pluralist framework, the analysis would have focused on community ties rather than contacts with territory. The jurisdictional analysis would therefore have come out the other way because the dispute concerned a Spanish individual and a Spanish city fighting over a Spanish domain name that itself refers to a Spanish city. The idea that this dispute should be adjudicated under U.S. law because of where the domain name registry company is or because the Spanish citizen created a dummy corporation in the United States fails to capture the reality of the situation. A U.S. court taking a pluralist approach, therefore, would need to be restrained and not assume that U.S. trademark law should apply extraterritorially.

Just as with choice of law, a pluralist vision of judgment recognition requires judges to see themselves as part of an international network of normative communities and the parties before them as potentially affiliated with multiple such communities, both state and non-state. Those various communities might legitimately seek to impose their norms on such affiliated parties. Thus, when faced with an enforcement decision regarding a foreign judgment, courts should not necessarily assume that their own local public policies trump the dictates of the foreign judgment. Instead, courts must undertake a nuanced inquiry concerning whether the affiliations of the parties render the original judgment legitimate. Although the local policies of the forum country are not irrelevant, those policies should be weighed against the overall interest in creating an interlocking system of international adjudication.

This is not so different from what U.S. courts already do in domestic cases raising judgment recognition issues. Indeed, the United States Supreme Court has long held that states cannot refuse to enforce sister-state judgments on the ground that doing so would violate the rendering state's public policy. n353 This is even true when the judgment being enforced would be illegal if issued by the rendering state. n354 Thus, recognizing a judgment is a hybrid position because it allows communities to maintain different norms while creating a space for cooperation.

Of course, the decision to enforce a judgment surely will be less automatic when the judgment at issue was rendered by a foreign court or non-state community. Nevertheless, many of the same principles still are relevant. Most importantly, the "conflicts values" that underlie the Full  [*1233]  Faith and Credit command should be part of the judgment recognition calculus. Thus, courts should acknowledge the importance of participating in an interlocking international legal system, where litigants cannot simply avoid unpleasant judgments by relocating. As in the choice-of-law context, deference to other normative communities will have long-term reciprocal benefits and will contribute to a more tolerant, jurisgenerative world order. And, particularly when the parties have no significant affiliation with the forum state, there is little reason for a court to insist on following domestic public policies in the face of such competing conflicts values.

For example, consider Telnikoff v. Matusevitch, n355 a case decided by the Maryland Court of Appeals. This was a libel action between two British citizens concerning writings that appeared in a British newspaper. n356 After a complicated sequence of proceedings in the United Kingdom, a jury ruled for the plaintiff and ordered damages. Matusevitch, however, moved to Maryland and subsequently sought a declaratory order that the British libel judgment could not be enforced in the United States, pursuant to the First Amendment. n357 The Maryland court ultimately ruled that, because British libel law violates the speech-protective First Amendment standards laid out by the United States Supreme Court in New York Times v. Sullivan n358 and its progeny, the British judgment violated Maryland public policy and could not be enforced. n359

But there is no reason to think the U.S. Constitution is necessarily implicated in an enforcement action. First, it is debatable whether the simple enforcement of a judgment creates the requisite state action to generate constitutional concerns. n360 Second, with regard to interstate  [*1234]  harmony, a refusal to enforce the British libel judgment effectively imposes U.S. First Amendment norms on the UK. Such parochialism in judgment recognition, as in choice of law, is cause for concern. Third, while it is true that constitutional norms could conceivably create sufficient public policy reasons to refuse to enforce a judgment, the libel dispute in Telnikoff did not in any way implicate U.S. public policy because neither party had any particular affiliation with the United States at the time of the events at issue.

Thus, even if U.S. constitutional values or public policy considerations might sometimes require a court to refuse to enforce a judgment, there is no basis for a categorical rule preventing enforcement, and little reason to refuse to enforce a foreign judgment absent significant ties between the dispute and the United States. Instead, courts should take seriously the conflicts values that would be effectuated by enforcing the foreign judgment, weigh the importance of such values against the relative importance of the local public policy or constitutional norm, and consider the degree to which the parties have affiliated themselves with the forum. Only then can courts take into account the multistate nature of the dispute and the flexible quality of community affiliation in a multivariate world.

**** Even this necessarily brief survey of different mechanisms, institutions, and practices for managing hybridity leads to several important insights. First, the range of interactions discussed above makes it clear that hybrid legal spaces are the norm rather than the exception, and as a practical matter we may not be able to wish them away. Second, we should view the various procedural mechanisms, institutions, and practices surveyed as important sites for managing hybridity, not just as necessary but regrettable compromises. Indeed, such pluralist approaches may, at  [*1235]  least on some occasions, actually be preferable. Third, when evaluating the efficacy of any particular procedural mechanism, we should, in addition to any other criteria that might be considered, take into account how well the mechanism provides space for hybridity and jurisgenerative iterations, and mediates among multiple communities. In other words, the management of hybridity should be seen as an independent value. Fourth, this survey provides a useful menu of options for communities attempting to negotiate hybridity. Indeed, many of the mechanisms and institutions considered here could usefully be adopted by state or non-state communities. Alternatively, new mechanisms could be created along similar lines. Finally, identifying these mechanisms as sites for contestation establishes a research agenda whereby the micro-interactions inherent in each mechanism can be detailed and studied to see how precisely these mechanisms operate in practice. Only this sort of detailed case study will allow us to understand the ways in which such mechanisms can function as sites of contestation and creative innovation. In short, the pluralist framework I propose here illuminates an entire field of inquiry and asks scholars to consider the processes whereby normative gaps among communities can be bridged, shared social spaces can be created, and enemies can be transformed into adversaries, all without displacing contestation or dissolving difference. This is a difficult task to be sure, but there can be no hope of meeting the challenge without first conceptualizing the independent value of pluralism.

V. CONCLUSION

 As noted at the outset, a pluralist approach to mechanisms, institutions, and practices for managing hybridity is unlikely to fully satisfy anyone. Human rights advocates will prefer a stronger emphasis on universal norms. Those craving certainty in business transactions will prefer more focus on transnational and international harmonization. Those troubled that international agreements may override local environmental, labor, and consumer protection standards will resist giving any play to non-local norms. And sovereigntists concerned about the primacy of the territorially-based nation-state will reject giving non-state norms a place at the table. Finally, some will see in my invocation of pluralism either an undue romanticization of local communities despite the fact that such communities can sometimes be profoundly illiberal and repressive, or an undue romanticization of the international, which likewise can sometimes be profoundly illiberal and repressive.

My answer, I suppose, is that hybridity is messy, but it is the necessary condition of a deterritorialized world where multiple overlapping  [*1236]  communities seek to apply their norms to a single act or actor. In such a world, universal harmonization is unlikely to be fully achievable even if it were normatively desirable. Likewise, insisting on local or state prerogatives against all incursions is impractical and takes no account of multiple community affiliations apart from the state. Hybridity is therefore a reality, and it is the task of international legal scholars to develop, evaluate, and improve the mechanisms, institutions, and practices for managing such hybridity. Doing so emphatically does not commit one to embracing the norms of all normative communities in all circumstances. Indeed, each of us has political and normative commitments of our own, which will cash out differently depending on context.

The messiness of hybridity also means that it is impossible to provide answers ex ante regarding occasions when pluralism should be honored and occasions when it should be trumped. As noted throughout, such line-drawing questions can be exceedingly difficult, and every person or community will draw the line a bit differently depending on political interests and normative commitments. Moreover, any answer is inevitably both "local" and transient, because it will immediately be contested by other communities. Indeed, part of the reality of pluralism is that no answer is ever final or followed by all. In any event, a detailed analysis of the line-drawing problems encountered in each individual context probably could fruitfully be addressed in a series of separate articles.

Here, my hope is only to orient thinking about all of these problems in terms of managing hybridity and to provide a set of examples in order to suggest the degree to which a wide variety of transnational and international regulatory problems can be conceptualized in this way. In addition, the processes, institutions, and practices surveyed provide a menu of options for communities seeking to manage hybrid legal spaces in the future. The advantage of this pluralist approach is that, rather than seeking ways to quickly solve problems of hybrid legal spaces by, for example, arbitrarily localizing a transaction and then applying a territorially-based norm, we will ask ourselves about other possible norm-generating communities that might have an interest in the question at issue and seek ways of effectuating various competing norms if possible. Moreover, when such accommodation is not possible, we will at least articulate the reasons why. Finally, in many instances the very existence of jurisdictional overlap and redundancy will create multiple points of entry and therefore also provide the possibility of forging alternatives through an iterative and jurisgenerative process of dialectical interaction.

In the end, pluralist processes, institutions, and practices for managing  [*1237]  hybridity may at least sometimes be preferable because they can instantiate a social space in which enemies can be turned into adversaries. Of course, some may not seek shared social space and may instead wish simply to annihilate those with whom they differ. If enough people feel that way, war is the likely result, and the analysis here has little to say about communities that are in the midst of war. But, for those willing to countenance the idea that multiple communities have norms that at the very least deserve a respectful hearing, mechanisms, institutions, and practices for managing hybridity hold out the possibility of forging provisional compromises. Moreover, by seeking to manage hybridity rather than eliminate it, we are more likely to preserve spaces for contestation, creative adaptation, and innovation, and to inculcate ideals of tolerance, dialogue, and mutual accommodation in our adjudicatory and regulatory institutions. As international law scholars address the reality of global legal pluralism, preserving such hybrid spaces and inculcating such tolerant ideals may often be the best that law can do to create the possibility of peaceful co-existence in a diverse and contentious world.
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