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Appellee is the owner of a tract of land containing 68 acres, situated in the westerly end of the
village, abutting on Euclid avenue to the south and the Nickel Plate Railroad to the north.
Adjoining this tract, both on the east and on the west, there have been laid out restricted
residential plats upon which residences have been erected.

On November 13, 1922, an ordinance was adopted by the village council, establishing a
comprehensive zoning plan for regulating and restricting the location of trades, [272 U.S. 365,
380] industries, apartment houses, two-family houses, single family houses, etc ., the lot area to
be built upon, the size and height of buildings, etc.

The entire area of the village is divided by the ordinance into six classes of use districts,
denominated U-1 to U-6, inclusive; three classes of height districts, denominated H-1 to H-3,
inclusive; and four classes of area districts, denominated A-1 to A-4, inclusive. The use districts
are classified in respect of the buildings which may be erected within their respective limits, as
follows: U-1 is restricted to single family dwellings, public parks, water towers and reservoirs,
suburban and interurban electric railway passenger stations and rights of way, and farming, non-
commercial greenhouse nurseries, and truck gardening; U-2 is extended to include two-family
dwellings; U-3 is further extended to include apartment houses, hotels, churches, schools, public
libraries, museums, private clubs, community center buildings, hospitals, sanitariums, public
playgrounds, and recreation buildings, and a city hall and courthouse; U-4 is further extended to
include banks, offices, studios, telephone exchanges, fire and police stations, restaurants, theaters
and moving picture shows, retail stores and shops, sales offices, sample rooms, wholesale stores
for hardware, drugs, and groceries, stations for gasoline and oil (not exceeding 1,000 gallons
storage) and for ice delivery, skating rinks and dance halls, electric substations, job and
newspaper printing, public garages for motor vehicles, stables and wagon sheds (not exceeding
five horses, wagons or motor trucks), and distributing stations for central store and commercial
enterprises; U-5 is further extended to include billboards and advertising signs (if permitted),
warehouses, ice and ice cream manufacturing and cold storage plants, bottling works milk
bottling and central distribution stations, laundries, carpet cleaning, dry cleaning, and dyeing
establishments, [272 U.S. 365, 381] blacksmith, horseshoeing, wagon and motor vehicle repair
shops, freight stations, street car barns, stables and wagon sheds (for more than five horses,
wagons or motor trucks), and wholesale produce markets and salesroom; U-6 is further extended
to include plants for sewage disposal and for producing gas, garbage and refuse incineration,



scrap iron, junk, scrap paper, and rag storage, aviation fields, cemeteries, crematories, penal and
correctional institutions, insane and feeble-minded institutions, storage of oil and gasoline (not to
exceed 25,000 gallons), and manufacturing and industrial operations of any kind other than, and
any public utility not included in, a class U-1, U-2, U-3, U-4, or U-5 use. There is a seventh class
of uses which is prohibited altogether.
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The ordinance is assailed on the grounds that it is in derogation of section 1 of the
FOURTEENTH AMENDMENT to the federal Constitution in that it deprives appellee of liberty
and property without due process of law and denies it the equal protection of the law, and that it
offends against certain provisions of the Constitution of the state of Ohio. The prayer of the bill
is for an injunction restraining the enforcement of the ordinance and all attempts to impose or
maintain as to appellee's property any of the restrictions, limitations or conditions. The court
below held the ordinance to be unconstitutional and void, and enjoined its enforcement, 297 F.
307.
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It is specifically averred that the ordinanceattempts to restrict and control the lawful uses of
appellee's land, so as to confiscate and destroy a great part of its value; that it is being enforced
in accordance with its terms; that propective buyers of land for industrial, commercial, and
residential uses in the metropolitan district of Cleveland [272 U.S. 365, 385] are deterred from
buying any part of this land because of the existence of the ordinance and the necessity thereby
entailed of conducting burdensome and expensive litigation in order to vindicate the right to use
the land for lawful and legitimate purposes; that the ordinance constitutes a cloud upon the land,
reduces and destroys its value, and has the effect of diverting the normal industrial, commercial,
and residential development thereof to other and less favorable locations.
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Building zone laws are of modern origin. They began in this country about 25 years ago. Until
recent years, urban life was comparatively simple; but, with the great increase and concentration
of population, problems have developed, and constantly are developing, which require, and will
continue to require, additional restrictions in respect of the use and occupation of private lands in
[272 U.S. 365, 387] urban communities. Regulations, the wisdom, necessity, and validity of
which, as applied to existing conditions, are so apparent that they are now uniformly sustained, a
century ago, or even half a century ago, probably would have been rejected as arbitrary and
oppressive.
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...while the meaning of constitutional guaranties never varies, the scope of their application must
expand or contract to meet the new and different conditions which are constantly coming within
the field of their operation. In a changing world it is impossible that it should be otherwise. But
although a degree of elasticity is thus imparted, not to the meaning, but to the application of



constitutional principles, statutes and ordinances, which, after giving due weight to the new
conditions, are found clearly not to conform to the Constitution, of course, must fall.

The ordinance now under review, and all similar laws and regulations, must find their
justification in some aspect of the police power, asserted for the public welfare. The line which
in this field separates the legitimate from the illegitimate assumption of power is not capable of
precise delimitation. It varies with circumstances and conditions. A regulatory zoning ordinance,
which would be clearly valid as applied to the great cities, might be clearly invalid as applied to
rural communities. In solving doubts, the maxim 'sic utere tuo ut alienum non laedas,' which lies
at the foundation of so much of the common low of nuisances, ordinarily will furnish a fairly
helpful clew. And the law of nuisances, likewise, may be consulted, not for the purpose of
controlling, but for the helpful aid of its analogies in the process of ascertaining [272 U.S. 365,
388] the scope of, the power. Thus the question whether the power exists to forbid the erection
of a building of a particular kind or for a particular use, like the question whether a particular
thing is a nuisance, is to be determined, not by an abstract consideration of the building or of the
thing considered apart, but by considering it in connection with the circumstances and the
locality. Sturgis v. Bridgeman, L. R. 11 Ch. 852, 865. A nuisance may be merely a right thing in
the wrong place, like a pig in the parlor instead of the barnyard. If the validity of the legislative
classification for zoning purposes be fairly debatable, the legislative judgment must be allowed
to control. Radice v. New York, 264 U.S. 292,294 , 44 S. Ct. 325.

There is no serious difference of opinion in respect of the validity of laws and regulations fixing
the height of buildings within reasonable limits, the character of materials and methods of
construction, and the adjoining area which must be left open, in order to minimize the danger of
fire or collapse, the evils of overcrowding and the like, and excluding from residential sections
offensive trades, industries and structures likely to create nuisances.
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Here, however, the exclusion is in general terms of all industrial establishments, and it may
thereby happen that not only offensive or dangerous industries will be excluded, but those which
are neither offensive nor dangerous will share the same fate. But this is no more than happens in
respect of many practice-forbidding laws which this court has upheld, although drawn in general
terms so as to include individual cases that may turn out to be innocuous in themselves. Hebe
Co. v. Shaw, 248 U.S. 297, 303 , 39 S. Ct. 125; Pierce Oil Corp. v. City of Hope, 248 U.S. 498
500, 39 S. Ct. 172. The inclusion of a reasonable margin, to insure effective enforcement, will
not put upon a law, otherwise [272 U.S. 365, 389] valid, the stamp of invalidity. Such laws may
also find their justification in the fact that, in some fields, the bad fades into the good by such
insensible degrees that the two are not capable of being readily distinguished and separated in
terms of legislation. In the light of these considerations, we are not prepared to say that the end
in view was not sufficient to justify the general rule of the ordinance, although some industries
of an innocent character might fall within the proscribed class. It cannot be said that the
ordinance in this respect 'passes the bounds of reason and assumes the character of a merely
arbitrary fiat.' Purity Extract Co. v. Lynch, 226 U.S. 192, 204 , 33 S. Ct. 44, 47 (57 L. Ed. 184).
Moreover, the restrictive provisions of the ordinance in this particular may be sustained upon the
principles applicable to the broader exclusion from residential districts of all business and trade
structures, presently to be discussed.




Decree reversed.



