[bookmark: _GoBack]225V Syllabus
Tax Considerations for High Tech Companies
Adjunct Instructor Eric D. Ryan, Esq.
Spring, 2018
April 23, 2018 to June 4, 2018
Generally, Monday Evenings 6:00 p.m.  – 10:00 p.m.
Syllabus as of April 2, 2018 – Watch for Subsequent Changes
Note: There is Homework Preparation for Class #1
	Class meetings
	10 Classes, Generally, Mondays 4/23 to 6/4:  4/23, 4/30, 5/7, 5/14, 5/21, [no class 5/28], 6/4 (Saturday- 2 classes, 9 am to 5 pm), 5/5, 5/19

	Office hours
	By appointment

	Office
	N/A

	Phone
	(650) 833 2118

	E-mail (best)
	eric.ryan@dlapiper.com

	Secretary
	sarah.hillard@dlapiper.com



Student Learning Objectives
To improve analytic skills, including evaluation of company, industry, and  tax-related information
Prerequisite: Bus 223A (or concurrently)
Instructor: Eric Ryan, Of Counsel (Retired Partner), DLA Piper LLP
To improve oral, written, and group collaboration skills
To gain an understanding of key tax issues relevant to the High Tech industry, including:
How business models, specific sub-industries, and maturity of an enterprise can relate to federal tax issues
Income characterizations and tax issues
The types of Intellectual Property and tax issues related to development and exploitation
Typical tax credits and incentives for the High Tech industry
Business forms and transactions
Key state and local tax issues
Accounting methods and accounting for income taxes
Tax issues experienced when expanding globally
Advanced international tax structuring for U.S. multinationals
The Tax Cuts and Jobs Act (“TCJA”) of 2017 impacts on the High Tech industry
Summary of Course Activities
Students must come to class prepared. "Prepared" means that you have done the reading for that class. There is no case book.  Reading assignments are generally the relevant IRC section and Regulations, court cases, BNA Portfolios, articles, or government white papers, all of which are available on-line.  These are the minimum required reading assignments.  It is highly encouraged to review other sources of information on the relevant topics from other sources, such as journal articles, blogs, or explanatory materials from professional tax advisor websites.
Each class session will have Instructor presentations on the identified topics, typically in a slide format.  From time to time, professional tax experts in specific issues (e.g., R&E Credit) will co-instruct with the class Instructor.  Students are requested to be professional and courteous to all instructors.  Moreover, students are requested to ask questions, reply to open discussion points, relate personal experiences on tax topics, and enhance the learning environment for the entire class.
Students will be asked to participate in a Small Group.  Each Small Group will be focused on one High Tech sub-industry  (Networking Equipment; Semiconductors; Software-as-a-Service, etc.), chosen by the end of Lesson #1.  Each Small Group will have 3 representative companies which the Small Group will study, as models for business and tax attributes of that sub-industry.
Each Small Group will be assigned 2 separate presentations, which will be made to the entire class.  Each Small Group presentation will be approximately 10 to 15 minutes in length.  Each Small Group presentation must be accompanied by a 5 to 12 page (typically, PowerPoint) materials, provided to the Instructor in electronic format prior to the presentation.  The class presentation must be oral and should include all Group members.  The purpose of this approach is to not only allow a more focused study of some sub-industry tax attributes, but also permit the developing and improving analytic skills business communication skills.  And, often the best way to learn the material is to actually present it.
The midterm and final exams will contain items assigned for reading as homework and discussion topics presented by the Instructor, guest instructors, and the Small Groups during class.
People learn in a variety of ways. Thus, this course is designed to allow for learning in more than one format. You will learn from reading, class lecture and discussion, and problem-solving both individually and in groups. Group work allows students to see how students approach and analyze problems differently and allows for practice in working together towards a common goal.
Students must be aware of SJSU's policy and consequences on academic dishonesty and are to undertake course work with integrity and honesty.  However, Small Group presentations are collaborative efforts by their nature.
Graduate level tax courses should be challenging and enjoyable and prepare students both technically and intellectually for work in the business world.
Course Materials
There is no course book.  Rather, each topic will have its own assignment, typically the relevant IRC, Regulations, Court Cases, and a BNA Portfolio segment.  In addition, current articles and commentary will be assigned as homework preparations.
Grading
	Assignment
	Points

	Small Group Student Presentations (2 at 30 points each) 
	60

	Midterm
	100

	Final exam
	120

	TOTAL
	240



Notes:  Grades will follow A-90%; B-80%, C-70%, with standard + / - designations; however, grades may be made on a curve if necessary. The homework assignment for Lesson #1 will not be altered.  However, homework assignments for all further classes might be slightly modified, depending upon current events.  If modifications are made, the items will be identified by the conclusion of the prior Lesson.  Watch for changes!

University Policies
Academic integrity
Students should know the University’s Academic Integrity Policy that is available at http://www.sjsu.edu/senate/docs/F15-7.pdf.  Your own commitment to learning, as evidenced by your enrollment at San Jose State University and the University’s integrity policy, require you to be honest in all your academic course work. Faculty members are required to report all infractions to the office of Student Conduct and Ethical Development. The website for Student Conduct and Ethical Development is available at http://www.sjsu.edu/studentconduct/. 
Campus Policy in Compliance with the American Disabilities Act
If you need course adaptations or accommodations because of a disability, or if you need to make special arrangements in case the building must be evacuated, please make an appointment with me as soon as possible, or see me during office hours. Presidential Directive 97-03 requires that students with disabilities requesting accommodations must register with the DRC (Disability Resource Center) to establish a record of their disability.

Consent for Recording of Class and Public Sharing of Instructor Material
University Policy S12-7, http://www.sjsu.edu/senate/docs/S12-7.pdf, requires students to obtain instructor’s permission to record the course.
· Common courtesy and professional behavior dictate that you notify someone when you are recording him/her. You must obtain the instructor’s permission to make audio or video recordings in this class. Such permission allows the recordings to be used for your private, study purposes only. The recordings are the intellectual property of the instructor; you have not been given any rights to reproduce or distribute the material.”
· Course material developed by the instructor is the intellectual property of the instructor and cannot be shared publicly without his/her approval. You may not publicly share or upload instructor generated material for this course such as exam questions, lecture notes, or homework solutions without instructor consent.
· You may request permission, either in writing or orally, at any time during the semester.
· If students or guests may be on the recording, permission of those students or guests should be obtained as well.
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Lesson Topics, Including Reading & Homework
San Jose State University Masters in Tax Program
BUS 225V Tax Considerations for High Tech Companies      Spring, 2018
Lesson 1	April 23, 2018	Introduction; OECD BEPS; Summary of JCTA; Business Models and Revenues
Topics:
Introduction to Course
Summary of OECD BEPS Action Items
Summary of JCTA of 2017
Types of Income for U.S. Federal Tax Purposes  (Guest Instructor Chris Kotarba, Esq.)
Assignment of Small Group Presentation #1:  Business Model, Revenue Characterization, and Financial Profile for Selected Industry Representative Companies
Pre-reading / Preparation for Lesson #1:
OECD:  Executive Summary of BEPS Action Items  (48 pages)
Bloomberg:  Tax Reform Road Map  (Corporate and Business only; pp. 1 - 29)
IRC Section 61 and all the Regulations thereunder
U.S. Treasury Regulation Section 1.861-18  (approximately 9 pages)
IRC Section 7701(e) and Regulations thereunder. 



Lesson 2	April 30, 2018	Tax Treatment of Intellectual Property (“IP”)
Topics:
Small Group Presentations #1:  Summary of Business Model, Revenue Types, and Financial Profile   (10 - 15 Minutes per Group)
Types of IP
Taxation of IP Development
Taxation of IP Acquisitions
Impact of JCTA on IP Tax Issues
Pre-reading / Preparation
Prepare Small Group Presentation #1
IRC Section 174 and Regulations
BNA Portfolio 557 2nd – Section I. Overview (14 pages)
BNA Portfolio 558 2nd – Section I. Taxation of Income from Intellectual Property (18 pages)
Sections of the TCJA of 2017 which affect R&D expenses and IP


Lesson #3	May 5, 2018 (morning)	Credits and Incentives
Topics:
Research and Experimentation Credit  (IRC Section 41)
Expensing of Fixed Assets  -  TCJA
Manufacturing Credit  (IRC Section 199)
Alternative Energy Incentives  (IRC Section 30D; Others)
Computer Donations  (IRC Section 170(e)(4))
Pre-reading / Preparation
IRC Sections 41 and the Regulations thereunder.
Apple Computer v. Commissioner, 98 T.C. No. 18 (1992)
	Joint Tax Committee, “Tax Incentives for Research, Experimentation, and Innovation”  at https://www.jct.gov/publications.html?func=startdown&id=4358 (24 pages)
IRC Section 199 and Regulations thereunder
IRC Section 30D and the Regulations thereunder http://www.afdc.energy.gov/laws/fed_summary
IRC Section 170(e)(4)  and   Interview with Steve Jobs, http://americanhistory.si.edu/comphist/sj1.html#kids 


Lesson #4	May 5, 2018 (afternoon)	Net Operating Losses  (NOLs) / Compensation
Topics:
Federal NOLs
Equity Compensation
TJCA Changes to Executive Compensation
Pre-reading / Preparations
IRC Section 172 and  regulations
IRC Section 382 and regulations
IRS Publication 536:  Net Operating Loss Carryforwards
TCJA Summaries


Lesson #5	May 7, 2018	State & Local Taxes / Mid-Term Exam
Topics:
State & Local I (Income Tax)  -  Allocation and Apportionment  (Hugh Goodwin / Ossie Ravid)
State & Local II (Sales and Use Tax)  -  Nexus and Other Issues  (Hugh Goodwin)
State & Local III (TCJA Implications)  Hugh Goodwin 
Mid-Term Exam  (1.5 hour; covers topics from Lessons #1 - #4)
Pre-reading / Preparations:
The framework for analyzing the Constitutionality of all state taxes: Complete Auto Transit, Inc. v. Brady, 430 U.S. 274 (1977).
Substantial nexus
Quill Corp. v. North Dakota, 504 U.S. 298 (1992).
Geoffrey, Inc. v. South Carolina Tax Commission, 313 S.C. 15 (1993).
KFC Corp. v. Iowa Dept. of Revenue, 792 N.W.2d 308 (Iowa 2010).
Tax must be non-discriminatory
1. Facial discrimination: Oregon Waste Sys., Inc. v. Dept. of Environmental Quality of Oregon, 511 U.S. 93, (1994),
Tax must be fairly apportioned
1. Internal consistency: Oklahoma Tax Comm'n v. Jefferson Lines, Inc., 514 US 175 (1995).
External consistency: Goldberg v. Sweet, 488 US 252 (1989). 
Not every state must apportion income in the same way: Moorman Mfg. Co. v. Bair, 437 U.S. 267,(1978).
Classification of TPP vs. Intangibles: Microsoft Corp. v. Franchise Tax Bd., 212 Cal.App.4th 78, (App. 1st Dist. 2012).
Different State Approaches to Taxation of Software as a Service (SaaS)
1. New York, TSB-A-11(17)S accessible at http://www.tax.ny.gov/pubs_and_bulls/advisory_opinions/sales_ao_2011.htm 
Texas, see Comptroller’s Taxable Services Publication 96-259 description of data processing services, accessible at http://www.window.state.tx.us/taxinfo/taxpubs/index.html#sales  
Idaho, Iowa and Kansas (see Idaho Code Section 63-3616(b)
Washington, see Revised Code Of Washington Section 82.04.050(6)(b)
California, Title 18, California Code of Regulations Section 1502(f)(1)(D)
IRC Sections 83, 421, 422, and 423
present law and background relating to executive compensation  www.jct.gov/x-39-06.pdf 


Lesson #6	May 14, 2018	TCJA Tax Accounting Issues; Choice of Entity
Topics:
ASC 740:  Tax Accounting Issues  (2 hours; Co-Presenter, Michael Chen, TPC)
Accounting Methods and Business Entities  (1 hour)
Assignment of Homework:  Tax Accounting Work Sheet
Pre-reading / Preparations:
Guide to Doing Business in Ireland  (Matheson)  www.matheson.com/.../Investing_in_Ireland_Guide_FDI.pdf      (40 pages)
Tax Rules for Accounting Methods:  BNA Portfolio 570-3rd Sections I-V
BNA Portfolio 700-3rd T.M., Choice of Entity Chapters I-VI


Lesson #7	May 19, 2018 (morning)	Global Expansion
Topics
Business Entities
Withholding Taxes and Reporting Obligations
Indirect Taxes:  VAT and GST
Debt : Equity Basics
Transfer Pricing Basics
Pre-Reading / Preparations
IRC Section 7701 and Treas. Reg. Section 301.7701-3  Entity classification regulations / per se corporations
Forms SS-4 and instructions (EIN) and Form 8832 and instructions
IRC Section 882 and Regulations thereunder
Greenaway, Thomas and Marion, Michelle L., A Simpler Debt-Equity Test (April 6, 2012). Greenaway & Marion, A Simpler Debt-Equity Test, 66 TAX LAW. 73 (2013). Available at SSRN: http://ssrn.com/abstract=1978476 or http://dx.doi.org/10.2139/ssrn.1978476 
Section 482 and Regulations 1.482-1, -2(a), -3
Compaq Computer Corporation v. Commissioner, T.C. Memo. 1999-220 (July 2, 1999)



Lesson #8	May 19, 2018 (afternoon)	Advanced International Tax Structuring
Topics:
US and Global Tax Systems
Tax Treaties
Effectively Connected Income and Permanent Establishment
US Tax CFC Anti-Deferral Regimes: Subpart F, IRC 956 and PFIC
IP Migrations
Stock Based Compensation and Cost Sharing
Pre-reading / Preparations
Skim BNA Global Tax Guide
IRC Sections 1441-1443 and Regulations thereunder
BNA Portfolio 915-3rd I (A-G)
BNA Portfolio 926-3rd I-III
Treas. Reg. Sec. 1.482-4, -7, -9
Veritas v. Commissioner, 133 T.C. No. 14 (December 10, 2009)


Lesson #9	May 21, 2018	[No class 5/30/2018] OECD BEPS Initiatives and U.S. Tax Reform
Topics:
OECD BEPS Initiatives
U.S. Tax Reform
Inversions
Foreign Country BEPS Reactions:  Ireland and Others  (Co-Instructor Mark O’Sullivan)
Small Group Assignment #3  (OECD BEPS and US Legislation)
Pre-Reading / Preparations
OECD: Action Plan on Base Erosion and Profit Shifting:  http://www.oecd.org/ctp/BEPSActionPlan.pdf    (44 pages)
OECD BEPS Action Plan 2 Hybrid Mismatches:  www.oecd.org/.../hybrid-mismatch-arrangements-discussion-draft-domestic- laws-recommendations-march-2014.pdf   (79 pages)
Camp Proposal - http://waysandmeans.house.gov/uploadedfiles/ways_and_means_section_by_section_summary_final_022614.pdf    (Skim - 194 pages)
Inversions:  Current events and commentary regarding relevant companies / legislation to be assigned prior to class. 
Xilinx, Inc. v. Commissioner, Nos. 06-74246, 06-74269 (9th Cir. March 22, 2010)


Lesson # 10	June 4, 2018	Tax Reform Proposal Presentations #3 and Final Exam
Topics:
Small Group Presentation #3  (Industry OECD BEPS  /  US Tax Reform   10 Minutes)
Final Exam – Lessons #5 -- #9
Pre-Reading / Preparations:
Prepare Small Group Presentation #3
