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Course Description 

Introduction to the structure, basic rules, and policies of U.S. federal income taxation of foreign persons and cross-border taxation.  Topics include residency, source of income, U.S. taxation of foreign persons, tax treaties, transfer pricing, the foreign tax credit, and controlled foreign corporations.
Student Learning Objectives

1. Understand the statutory framework of the international provisions of the Internal Revenue Code.

2. Be able to identify the primary federal income rules that apply to international transactions of domestic and foreign taxpayers, and in the case of domestic taxpayers, how the U.S. tax rules avoid double taxation of foreign income.  

3. Understand the tax treatment of foreign corporations owned or controlled by US corporations and other domestic taxpayers under the rules for Global Intangible Low-Taxed Income (GILTI) and Subpart F.

4. Apply transfer pricing concepts and source of income rules to determine the jurisdiction where income is deemed to arise for US international tax purposes. 

5. Understand the U.S. tax reporting obligations of foreign persons with income or activities within the United States.  

6. Be able to explain and apply common federal income tax rules such as residency, sourcing, foreign tax credit, permanent establishment, and transfer pricing.
7. Be able to relate key rules and concepts to U.S. tax compliance obligations associated with international operations. 

8. Be familiar with proposals for changing the U.S. international tax rules.

Textbooks and Other Required Reading

· BNA Portfolio 900-2nd: Foundations of U.S. International Taxation (available on the King Library database for MST students) [hereinafter, “BNA – Foundations”]

· Mindy Herzfeld & Richard L. Doernberg, “International Taxation in a Nutshell” (West 11th Ed. 2018) [hereinafter, “Nutshell”].  This is available for electronic purchase through following website: http://store.westacademic.com/Herzfeld_and_Doernbergs_International_Taxation_in_a_Nutshell_11th_9781642425086.html.
· Primary Sources noted on the syllabus: the Internal Revenue Code of 1986, as amended by the Tax Cuts and Jobs Act,  the Treasury Regulations, and assorted case law and IRS rulings (available from RIA Checkpoint and CCH, among other sources). 
· Legislative History of the 2017 Tax Cuts and Jobs Act (TCJA), consisting of:
· House Report on the House Bill – HR 115-409 (495 Pages)
· Nov. 13, 2007 JCT Report – Description of the Senate Finance Committee Description of the Chairman’s Mark (253 Pages)
· Conference Committee Report – HR 115-466 (708 Pages)

These documents are available on many public sources online, and PDFs are also being posted to the Course website.  
· Training manuals published by the IRS International Practice Units [Hereafter – “IPU Manuals”], available at (http://www.irs.gov/Businesses/Corporations/International-Practice-Units  
ASSIGNMENTS AND GRADING POLICY
The course will be graded on a curve, with grades following the pattern of 90% or higher for an A, 80% or higher for a B, 70% or higher for a C, etc.  Plus and minus grades will be used for scores within two percentage points of the grade breakpoint.  

Mid-term (Take home)
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Final Exam (in-class cumulative, closed book / outline only)
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100
In-class group work will consist of a series of discussion problems, calculations, etc., that will be done together in groups as part of class time to reinforce the concepts in class.  Each student should hand in a written response.  
The midterm will cover the material from classes #1 - #5 and will be distributed after class #4 (October 15), and due by the beginning of Class #6 (October 29).  The midterm is take-home and open book, but is required to be done individually by each student.  Working in groups or comparing answers of the midterm is not permitted, and violations of this rule are subject to the University Academic Integrity policy below.  

The final exam will be a modified closed book exam held in class during the final session on Monday December 3rd.  It will be cumulative for the whole course, but focus more heavily on materials from classes #6 - #9.  For the final exam, you can bring in the Code, Regulations, and up to two pages (double-sided) of notes in size 12 font that you have created as a reference material for the final.
Group presentations will be given in groups of 2-3 students during the first half of class #9 (November 26) and should cover one of the topics listed on the syllabus for Class No 9 below.  Topic selections and group compositions will be due by November 6.  Please email the instructors and their assistant, Jennifer Duret Khaleghi, with your topic choice and group members.  The group will have 10-15 minutes (5 minutes per student) to present orally on the topic, and will also be responsible for handing in a powerpoint to the instructor prior to class.  The grade will be the same for all members of the group and based on quality of research, written powerpoint materials, and oral presentation.  
University Policies

Academic Integrity

Students should know the University’s Academic Integrity Policy that is available at http://www.sjsu.edu/senate/docs/F15-7.pdf. 
Your own commitment to learning, as evidenced by your enrollment at San Jose State University and the University’s integrity policy, require you to be honest in all your academic course work. Faculty members are required to report all infractions to the office of Student Conduct and Ethical Development. The website for Student Conduct and Ethical Development is available at http://www.sjsu.edu/studentconduct/. 

Instances of academic dishonesty will not be tolerated. Cheating on exams or plagiarism (presenting the work of another as your own, or the use of another person’s ideas without giving proper credit) will result in a failing grade and sanctions by the University. For this class, all assignments are to be completed on your own unless otherwise specified. 
University Policies (Required)

Per University Policy S16-9, university-wide policy information relevant to all courses, such as academic integrity, accommodations, etc. will be available on Office of Graduate and Undergraduate Programs’ Syllabus Information web page at http://www.sjsu.edu/gup/syllabusinfo/”
MST Program Goals
(Not all program learning goals are covered in every course)

1. To identify and understand complex tax issues within the context of the global business world. 

2. To learn research skills that will assist in exploring both familiar and new areas of the tax law and communicate the findings clearly.

3. To be aware of multi-jurisdictional tax issues.

4. To develop conceptual and analytic skills with real world applications.

5. To develop an appreciation for tax policy issues that underpin our tax laws.

6. To understand the ethical implications of tax practice.
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	Date
	Topic / Learning Objectives
	Assigned Reading

	1


	Monday September 24
	· Overview / Introduction to the Course – what is “international tax” from a US perspective and a local law / foreign law perspective
· Residency rules for Entities and individuals 

· Check-the-box election

· Overview of the Tax Cuts and Jobs Act’s international tax reform and what it means for cross-border business


	NUTSHELL, Chapters 1, 2 and Section 13.02 (Check-the-Box Regulations)
BNA – FOUNDATIONS, Chapter I (Essential Elements of US International Taxation)

BNA Portfolio No. 704, Part II.B – Initial Classification of a Disregarded Entity

JCT REPORT on CHAIRMAN’s MARK, at pp. 182-218 (Explains prior law before TCJA) and 218-232 (Summarizes major changes)

IRS IPU Manuals on Determining Tax Residency of Lawful Permanent Residents (2014), Substantial Presence Test (2014) and First-Year Election under § 7701(b)(4) 

Code Section 7701(B), Sections 6013(g) and 6013(h)

Regulations Sections 301.7701(b)-1 through 301.7701(b)-4, Regulations Sections 301.7701-2 and 301.7701-3
Cook v. Tait, 265 US 47 (1924)



	2


	Monday October 1
	Source of Income and Allocation of Expenses
· Why is source of income a relevant concept for foreign and US taxpayers

· Understand the basic source rules for common categories of income:

· Interest, dividends, rents and royalties

· Capital gain

· Personal services

· Inventory sales – repeal of the 50/50 sourcing rule

· Revenue characterization issues as determinative of source
· Allocation and apportionment of general expenses under Reg. 1.861-8 and allocation of interest expense under the asset method
	NUTSHELL, CHAPTER 3

BNA  Portfolio 905-2d, Source of Income Rules: Part XIV Transactions in Computer Programs

Section 861(a), Section 862(a), 863(b) and 865

Regulations Sections 1.861-7, 1.863-3, 1.861-8, and 1.861-18 

A.P. Green Export Co. v. United States, 284 F.2d 383 (Ct. Cl. 1960) 

Liggett Group, Inc. v. Commissioner, T.C. Memo. 1990-18

Piedras Negras Broadcasting Co. v. Commissioner, 43 B.T.A. 297 (1941)
Sergio Garcia v. Commissioner, 140 T.C. No. 6 (2013)
IRS IPU Manuals, “Overview of Interest Expense Allocation and Apportionment in Calculation of the FTC Limitation” (December 2014)

“Section 861 Home Office and Stewardship Expenses” (December 2014)

TCJA Conference Report p. 629



	3
	Monday October 8

	Taxation of Foreign Taxpayers with US Activities under the Code
· Importance of Non-resident vs. Resident status and return filing obligations
· Withholding tax on FDAP income

· Doing business in the United States and basics of taxation of Effectively Connected Income (ECI) 

· FIRPTA and the Section 871(d) “Net Election” – basics of taxation of Foreign Investment in US Real Estate


	BNA - FOUNDATIONS – Chapter II.A- II.E
NUTSHELL, Sections 2.03; §§ 4.01-4.04, 4.06; §§  6.01, 6.03-6.06
IRC 871(a), (b), (h), (i); 881(a), (c), (d); 1441(a), (b), (c)(1), (c)(8) – (10); 1442(a) & (b); 1461.

Treas. Regs. §§ 1.871-7(a) – (c); 1.871-8(a) & (b); 1.871-14(a) & (c).

IRC 864(b) and (c); 865(e)(2) & (3); 871(b); 882(a) and (c), 897(a) and 897(c); 1445(a) and 1445(b)

Miller v. Commissioner, T.C. Memo 1997-134 

Lewenhaupt v. Commissioner, 20 T.C. 151 (1953)

IRS IPU Manuals, “Overview of FDAP” (December 2014)

“Effectively Connected Income (ECI)” (March 27, 2015)



	4
	Monday October 15
	Income Tax Treaties 

· What is an Income Tax Treaty and why do we have them?
· Eligibility for invoking a tax treaty – Limitation on Benefits, Conduit, and “Substance” tests

· Withholding tax reductions under a Treaty (Interest, Dividends, Rents, Royalties and Capital Gains)
· Permanent Establishment protection of a Treaty

· Mutual Agreement Procedure and Transfer Pricing issues
	BNA - FOUNDATIONS, chapter V

NUTSHELL, Chapter 5

2006 US Model Income Tax Treaty and Technical Explanation, in particular focus on the following articles:

  -Article 4 (Resident); 

  -Articles 5 and 7 (Permanent Establishment and Attribution of Profits); 

  -Articles 10 – 12 (taxation of dividends, interest and royalties)

  -Article 13(6) (gains)

  -Article 14 (Employee income)

  -Article 22 (Limitation on Benefits)

  -Article 23 (Relief from Double Taxation)
Handfield v. Commissioner, 23 T.C. 633 (1955).

Taisei Fire & Marine Insurance Co., Ltd. v. Commissioner, 104 TC 535 (1995)

SDI Netherlands BV v. Commissioner, 107 T.C. 161 (1996) 
Handout - Excerpt from OECD Model Commentary on Article 5, Permanent Establishment 

Handout – Excerpt from OECD BEPS Discussion Drafts, Action Item No. 7, “Preventing Artificial Avoidance of Permanent Establishment Status”  

IRC 6114

Secondary source – Treasury News Release on 2016 US Model Treaty




	5
	Monday October 22
	Transfer Pricing for Intercompany Transactions

· “Common control” and historical development of transfer pricing as a concept 
· Arm’s length standard and general process of determining a transfer price
· Transfer pricing for intercompany services, loans, sales of good and IP
· Impacts of Transfer Pricing adjustments on the taxpayer 
	NUTSHELL, Chapter 10
Section 482

Article 9 of 2006 US Model Income Tax Convention and Related Portion of Technical Explanation 
IRS Revenue Procedure 99-32 

IRS IPU Manuals, “Overview of Section 482” (August 2015)

“Arms-Length Standard” (December 2014) 

“Sale of Tangible Property from a CFC to USP – CUP” (December 2014)

 “License of Intangible Property from U.S. Parent to a Foreign Subsidiary” (November 2015)
DHL Corp. v. Commissioner, T.C. Memo 1998-461 & 285 F.3d 1210 (9th Cir. 2002)




	6
	Monday October 29
	HALFWAY MARK – Midterms on Inbound Materials are Due

Outbound taxation of US taxpayers – GILTI & FDII:

· Compare new reduced rate of tax on GILTI and FDII to prior law’s deferral rules
· Section 250 deductions – what is FDII and computational issues
· GILTI – exceptions, exclusions and GILTI foreign tax credit
	NUTSHELL, CHAPTERS 7 & 8

Code Sections 250, 951A, and Section 960(d)
TCJA Conference Report at pp. 622-27, 635-45
Senate JCT Explanation at pp. 227-29

For analogies on the “foreign use” requirement of FDII, Treas. Regs. §§ 1.864-6(b)(3)(ii), 1.927(a)-1T (FSC / DISC), and 1.954-3(a)(3)(ii) (subpart F same country exception).



	7
	Monday November 5
NOTE – NO CLASS Nov. 12 for Veterans’ Day
	Subpart F

· What is a CFC?  Rationale for the Subpart F rules and why Subpart F income is taxed at full US corporate rates.
· Application of subpart F to sales of goods, provision of services and investment activities.

· Common exceptions from subpart F:  High-taxed exception, current E&P limitation

· Previously taxed income and mechanics of distributions 

	NUTSHELL, Chapters 8.01-8.03(A) & (C); 8.04 
BNA – FOUNDATIONS, Chapters III.F, G, H, and J 

Sections 951(a) & (b); Section 952;, Sections 954(a), (b), (c)(1)(A), (c)(1)(B), (c)(2)(A) ), (c)(3),  (c)(6), (d), and (e); Section 957; Section 959(a) and (c); and Section 961.
Treasury Regulations Sections 1.954-2(c), 1.954-2(d), and 1.954-3(a)(4)(i) – 3(a)(4)(iii).  

Ashland Oil Co. v. Commissioner, 95 T.C. 348 (1990)
IRS IPU manuals, “Computing Foreign Base Company Income” (December 2014)

IRS IPU Manual, “Subpart F Overview” (December 2014)




	8
	Monday November 19 
	Alleviating Double Taxation – the Participation Exemption and Foreign Tax Credit
· Direct and Indirect Foreign Tax Credits

· Requirements for creditability of taxes under IRC Section 901 and related regulations

· Section 904 limitation, different foreign tax credit basics, and illustrative calculations

· Special Rules for GILTI Foreign Tax Credit
	NUTSHELL, Chapter 9
BNA - FOUNDATIONS, Chapter III, A – E

Code Sections 78, 245A, 275(a)(4), 901(a) and (b), 903, 904(a), 904(c), 904(d) and 960(a) – (d)

Treasury Regulations 1.901-2(a) 

PPL Corp. v. Commissioner, 2013-1 U.S.T.C. ¶50,335 

The Procter & Gamble Company v. United States, 2010-2 U.S.T.C. ¶50,593 (S. D. Ohio 2010)

TCJA Conference Report pp. 595-600, 628-630, 635-45

	9


	Monday November 26
	First Half -- Student presentations on the Following Topics: 
· Pick comment letters from industry about key GILTI, FDII and other tax reform topics and present why they are important

· US transfer pricing litigation (Amazon, Altera, etc.)

· Country-by-Country report 
· MLI 
· BEPS / EU State Aid
Second Half – Overview of the Base Erosion and Anti-Abuse Tax (BEAT)
· How the BEAT Modifies Everything Else We Have Learned in this Class

	NUTSHELL, Section 4.08
Section 59A
TCJA Conference Report, pp. 649-661


	10
	Monday December 6 
	In-Class Final Exam
	None
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