San José State University

Lucas Graduate School
BUS 225W
Introduction to International Taxation
Spring 2017
	Instructor: 
	William Skinner

	Office Location: 
	Lucas School Silicon Valley Site

	Telephone:
	650.335.7669

	Email:
	wrskinner@fenwick.com

	Office Hours:
	20 minutes before and after class + by appointment.  Also, please feel free to email me with any questions at any time.

	Class Days/Time:
	Tuesdays    6 pm – 10 pm, Plus Saturday 1/21/2016 from 9 am – 1 pm and Saturday 3/4/2016 from 9 am – 1 pm
Lucas Business Complex 

2933 Bunker Hill Suite 120

Santa Clara CA 95054

	Prerequisite:
	BUS 223A

	Co-requisite:
	BUS 223G


Course Description 

Introduction to the structure, basic rules, and policies of U.S. federal income taxation of foreign persons and cross-border taxation.  Topics include residency, source of income, U.S. taxation of foreign persons, tax treaties, transfer pricing, the foreign tax credit, and controlled foreign corporations.
Student Learning Objectives

1. Understand the statutory framework of the international provisions of the Internal Revenue Code.

2. Be able to identify the primary federal income rules that apply to international transactions of domestic taxpayers and how the U.S. tax rules avoid double taxation of foreign income.  

3. Understand deferral and the treatment of foreign subsidiaries of a US corporation.

4. Apply transfer pricing concepts and source of income rules to determine the jurisdiction where income is deemed to arise for US international tax purposes. 

5. Understand the U.S. tax reporting obligations of foreign persons with income or activities within the United States.  

6. Be able to explain and apply common federal income tax rules such as residency, sourcing, foreign tax credit, permanent establishment, and transfer pricing.
7. Be able to relate key rules and concepts to U.S. tax compliance obligations associated with international operations. 
8. Be familiar with proposals for changing the U.S. international tax rules.
Required Texts/Readings 

Textbooks
· BNA Portfolio 900-2nd: Foundations of U.S. International Taxation (available on the King Library database for MST students) [hereinafter, “BNA – Foundations”]
· Richard L. Doernberg, “International Taxation in a Nutshell” (West 10th Ed. 2016) [hereinafter, “Nutshell”]  (Alternatively, the Ninth Edition, Year 2012) might also be used.
· Optional Additional Text for your convenience - International Income Taxation: Code and Regulations Selected Sections (Editors Pugh, Peroni and Gustafson – CCH / Wolters Kluwer) – Older editions from 2009-2010 forward are acceptable.  
Other Readings
· Primary Sources noted on the syllabus: the Internal Revenue Code, the Treasury Regulations, case law and administrative rulings (available from RIA Checkpoint and CCH, among other sources).  

Note: I have generally moved relevant citations to the Code and Regulations to the preparation assignments, so that you can look these answers up in the context of specific problems / fact patterns.    
· Slides / Lecture Outlines to be distributed to enrolled students via email and Canvas 
· Selected other BNA Portfolio assignments and secondary sources (see syllabus below) 
· Selected IRS Forms and Publications 
· Training manuals published by the IRS International Practice Units [Hereafter – “IPU Manuals”], available at (http://www.irs.gov/Businesses/Corporations/International-Practice-Units  
ASSIGNMENTS AND GRADING POLICY
The course will be graded on a curve, with grades following the pattern of 90% or higher for an A, 80% or higher for a B, 70% or higher for a C, etc.  Plus and minus grades will be used for scores within two percentage points of the grade breakpoint.  
In-Class Group Work
(4 assignments x 5 points each)




20
Mid-term (Take home)












25
Final Exam (non-cumulative, closed book / outline only)



35
Group presentation on current tax development
  





20
  Total

















100
In-class group work will consist of a series of discussion problems, calculations, etc., that will be done together in groups as part of class time to reinforce the concepts in class.  Each student should hand in a written response.  
The midterm will cover the material from classes #1 - #4 and will be distributed after class #4, and due at the beginning of class #5.  The midterm should be worked alone

The final exam will be a modified closed book exam held on Saturday March 4th that will focus primarily on the material covered in classes #5 - #8.  You will be limited to two pages of self-created notes (double-sided) as a reference material for the final.
Group presentations will be given in groups of 2-3 students during class #9 (Tuesday, Feb. 28th).  With your group, you will be responsible for researching one of the topics listed on the assignment for Class #9 below from the perspective of a hypothetical high-technology firm with multinational operations, and preparing a Powerpoint presentation for management to explain the topic and why it could be important to the company.  The grade will be the same for group members and based on quality of research, written powerpoint materials (please hand in a copy), and oral presentation.  Other topics besides those listed on class #9 may also be selected with permission of the instructor.   

University Policies

Academic Integrity

Students should know the University’s Academic Integrity Policy that is available at http://www.sjsu.edu/senate/docs/F15-7.pdf. 
Your own commitment to learning, as evidenced by your enrollment at San Jose State University and the University’s integrity policy, require you to be honest in all your academic course work. Faculty members are required to report all infractions to the office of Student Conduct and Ethical Development. The website for Student Conduct and Ethical Development is available at http://www.sjsu.edu/studentconduct/. 
Instances of academic dishonesty will not be tolerated. Cheating on exams or plagiarism (presenting the work of another as your own, or the use of another person’s ideas without giving proper credit) will result in a failing grade and sanctions by the University. For this class, all assignments are to be completed on your own unless otherwise specified. 
University Policies (Required)

Per University Policy S16-9, university-wide policy information relevant to all courses, such as academic integrity, accommodations, etc. will be available on Office of Graduate and Undergraduate Programs’ Syllabus Information web page at http://www.sjsu.edu/gup/syllabusinfo/”
MST Program Goals
(Not all program learning goals are covered in every course)

1. To identify and understand complex tax issues within the context of the global business world. 

2. To learn research skills that will assist in exploring both familiar and new areas of the tax law and communicate the findings clearly.

3. To be aware of multi-jurisdictional tax issues.

4. To develop conceptual and analytic skills with real world applications.

5. To develop an appreciation for tax policy issues that underpin our tax laws.

6. To understand the ethical implications of tax practice.
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	Date
	Topic / Learning Objectives
	Assigned Reading

	1


	Tuesday January 10
	Introduction to the course and key concepts

· Source vs. Residence taxation

· Separate entity principle 

· Treatment of foreign branches and subsidiaries 

Overall tax policy goals of the international tax system (Capital Export Neutrality vs. Capital Import Neutrality)

US tax residency rules for individuals and entities (Substantial Presence Test and Greencard test)

Treaty tiebreaker rules and modifications to the substantial presence test 
Impact of US entity classification rules on international taxation

Preview basic examples of direct and indirect foreign tax credit calculation, U.S. taxation at source, and indirect credit
	NUTSHELL, Chapters 1 and 2, Chapter 13 (Page 511- Page 525 (end of discussion of check-the-box elections)
BNA – FOUNDATIONS, Chapter I (Essential Elements of US International Taxation)
BNA Portfolio No. 704, Part II.B – Initial Classification of a Disregarded Entity

IRS IPU Manuals on Determining Tax Residency of Lawful Permanent Residents (2014), Substantial Presence Test (2014) and First-Year Election under § 7701(b)(4) 
Code Section 7701(B), Sections 6013(g) and 6013(h)

Regulations Sections 301.7701(b)-1 through 301.7701(b)-4, Regulations Sections 301.7701-2 and 301.7701-3

2006 US Model Treaty, Article 1(4) (Savings Clause) and Article 4 (Definition of a Resident & “Technical Explanation” to Model Treaty Articles 1(4) and 4


	2


	Tuesday January 17
	Source of Income

· Why source of income is important to U.S. and foreign taxpayers

· Source rules for inventory property: title passage, § 863(b)
· Source rules for personal services performed by individuals and entities
· Source rules for investment income 
· Section 865 source rules for capital gains 
· Understand how the US tax rules treat transactions in software programs, and how this treatment impacts source of income
Allocation of Expenses

· When allocation of expenses is necessary in the cross-border context

· Allocation / apportionment process for General and Administrative expenses

· Understand how the “asset method” applies for allocation of Interest Expense to foreign source income
	NUTSHELL, CHAPTER 3
BNA  Portfolio 905-2d, Source of Income Rules: Part XIV Transactions in Computer Programs

Section 861(a), Section 862(a), 863(b) and 865

Regulations Sections 1.861-7, 1.863-3, 1.861-8, and 1.861-18 
A.P. Green Export Co. v. United States, 284 F.2d 383 (Ct. Cl. 1960) 

Intel Corp v. Commissioner, CA-9, 95-2 USTC ¶50,581, 67 F3d 1445 (only read discussion of Section 863(b), not DISC / R&E expense allocation issue)

International Multifoods Co. v Commissioner, 108 TC 25, Dec. 51,855 (1997).

IRS IPU Manual, “Overview of Interest Expense Allocation and Apportionment in Calculation of the FTC Limitation” (December 2014)

“Section 861 Home Office and Stewardship Expenses” (December 2014)

Preamble, Notice of Proposed Rulemaking on Classification of Software Programs , NPRM REG-251520-96 (Nov. 8, 1996), IRB 1996-48

	3
	SaturdayJanuary 21
Morning Session
(9 am – 1 pm)
	US Taxpayers with Foreign Activities: Foreign Tax Credit Part I – Direct and Indirect Credit 

· Why we have the foreign tax credit in the U.S. International System for direct and indirect credits 

· Identification of creditable foreign income taxes under § 901
· Section 901 credit mechanics – deduct vs. credit, technical taxpayer, and compulsory payment requirement
· Timing issues in the foreign tax credit – Section 905(c)

· The Section 904 Limitation calculation
· Basic calculation

· Passive vs. General basket income

· Section 904(c) carryforwards

· Impact of US and foreign losses on the limitation

	NUTSHELL, Chapter 8

BNA - FOUNDATIONS, Chapter III, A – E
Code Sections 275(a)(4), 901, 903, 904 and 905 
Regulations Sections 1.901-2, 1.903-1
PPL Corp. v. Commissioner, 2013-1 U.S.T.C. ¶50,335 

First Chicago Corp v. Commissioner, 96 T.C. 421 (1991) 

The Procter & Gamble Company v. United States, 2010-2 U.S.T.C. ¶50,593 (S. D. Ohio 2010)

Law Firm tax alerts on creditability of Mexican IETU and Puerto Rico excise taxes (posted on Canvas)

IRS IPU Manuals, “Exhaustion of Remedies” (December 2014), “Exhaustion of Remedies – Non-Transfer Pricing Situations” (December 2014) and “French Foreign Tax Credits” (December 2014)



	4
	TuesdayJanuary 24
	US Taxpayers with Foreign Activities: Foreign Tax Credit Part II – Understanding the Indirect Credit 

· Basics of deferral, indirect credit and “earnings and profits”

· The section 902 “deemed paid” or indirect credit 

· Eligibility requirements - stock ownership 

· Dividend mechanic with the gross-up

· Post-1986 undistributed earnings and profits

· Computations of E&P and tax pools on a year-by-year and go-forward basis
· Comprehensive examples of calculating Section 901 and 902 credit, sourcing income and allocating expense and calculating a Section 904 limitation.
	Sections 78, 312, 316(a) 902 and 960
Reg. Sections 1.78-1, Reg. 1.902-1(a) and 1.902-1(b), Reg. 1.960-1(i).
United States v. Goodyear Tire & Rubber, 89-2 USTC ¶9658, 110 S.Ct 462.

TAKE-HOME MIDTERM DISTRIBUTED AFTER-CLASS.
DUE AT START OF CLASS ON TUESDAY, JANUARY 31



	5
	Tuesday January 31
	Taxation of US Taxpayer’s Foreign Activities:  Controlled Foreign Corporations Part I

· Historical underpinning and legislative development of “Subpart F” 
· Definition of a “controlled foreign corporation” and “United states shareholder” – example of identifying a CFC in the context of a closely held, VC-backed foreign company
· Subpart F inclusions and impact on the United States shareholders
· Identify three main types of Subpart F income 
· Foreign personal holding company income (Sec. 954(c)) 
· Foreign base company sales income (Sec. 954(d)) 
· Foreign base company services income (Sec. 954(e)

	TAKEHOME MIDTERM DUE TODAY
NUTSHELL, Chapter 10.01 – 10.06 (i.e., read the entire chapter, except for the part on PFICs, which are not covered in this course).

Sections 951, 954, 957, 958

BNA – FOUNDATIONS, Chapter III.F – Chapter III.M

BNA Portfolio No. 926-3rd, CFCs – General Overview, Chapter II.A – B (Legislative Background) and Worksheet 1 (Excerpt from 1962 House Ways & Means Committee Report Introducing Subpart F).

IRS IPU manuals, “Computing Foreign Base Company Income” (December 2014)

IRS IPU Manual, “Subpart F Overview” (December 2014)

“CFC Purchased from a Related Party with Same Country Sales” (July 2015)

“CFC Sold to a Related Party with Unrelated Same Country Manufacturing” (July 2015)


	6
	Tuesday February 7
	Taxation of US Taxpayer’s Foreign Activities:  Controlled Foreign Corporations Part II

· Detailed review of the three main types of subpart F income and applicable exceptions
· Common structures used in connection with subpart F planning (check-the-box etc).
· Section 956 Investments in United States Property

· Subpart F Mechanics –Calculation of a subpart F inclusion and indirect credit, impact of an inclusion on Previously Taxed Income (PTI), E&P / tax pools  & stock basis 
· Example of maintaining E&P pools of undistributed E&P and PTI

	Same Nutshell and BNA Foundations reading as class No.5

Sections 954(c), (d) and (e), Section 956, Sections 959 and 961

Regulations Sections 1.954-3 and 1.954-4
Greenfield v. Commissioner, 60 TC 425 (1973)

Excerpts from Notice of Proposed Rulemaking on Contract Manufacturing under § 954(d), NPRM REG-124590-07 (Feb. 28, 2008)

IRS Notices 2007-9 and 2007-13



	7
	Tuesday February 14
	Intercompany Pricing under Section 482

· Arm’s Length standard under the Code and US tax treaties, and why transfer pricing is necessary
· Differences between routine and non-routine returns 

· Methods under the US regulations of determining a transfer price for tangible property sales, services and loans
· IP migration, elements of a qualified cost-sharing arrangement under Reg. 1.482-7
· Procedural aspects of transfer pricing:  documentation, double-taxation relief and secondary impact of a transfer pricing adjustment

	NUTSHELL, Chapter 9
Section 482

Regulation Sections 1.482-7(a) through 1.482-7(f), 1.482-7(k)
Article 9 of 2006 US Model Income Tax Convention and Related Portion of Technical Explanation
IRS Revenue Procedure 99-32 

IRS IPU Manuals, “Overview of Section 482” (August 2015)

“Arms-Length Standard” (December 2014) 

“Sale of Tangible Property from a CFC to USP – CUP” (December 2014)

“CPM Simple Outbound Distributor” (December 2014)

Reuven Avi-Yonah, “BETWEEN FORMULARY APPORTIONMENT AND THE OECD GUIDELINES: A PROPOSAL FOR RECONCILIATION” (2009)




	8
	Tuesday February 21
	Inbound Taxation of Foreign Persons With Locally Sourced Income 
· Two general structures for taxing foreign income of a nonresident taxpayer (withholding taxes and doing business taxes)

· US Withholding Tax rules under the Code and a Treaty – impact of withholding on interest, dividends and royalties / service fees.
· Permanent establishments and the Treaty threshold on taxing a non-resident doing business in the country:  
· Definition of a Permanent Establishment

· Agencies

· Preparatory / Auxiliary functions 

· Other important tax treaty rules
· Dependent personal services rule for individuals earning locally sourced wages
· Double taxation relief 
· Limitations on benefits 
· Tax compliance associated with claiming tax treaties
	NUTSHELL, Chapter 4, Parts 4.01-4.04 (ECI and Withholding Tax) and Part 4.06 (FIRPTA)

NUTSHELL, Chapter 5 (Tax Treaties)

NUTSHELL, Chapter 6, Parts 6.01, 6.04 and 6.05 (Filing Requirements and Withholding) 

BNA Foundations, Chapter V, Parts C (Taxation of Business Profits) and E (Interest, Dividends, Royalties and Gains) only

Sections 871(a) and 881, 882
Regulation Section 1.882-4

2006 US Model Treaty & Technical Explanation of Articles 5, 7, 9, 10 – 14, 22 & 23

Secondary source – Treasury News Release on 2016 US Model Treaty

	9


	Tuesday February 28
	Student presentations – Please form a group of 2-3 students to research and make a presentation to company management on the relevance of one of the following current developments in the international tax law:
· EU State Aid 
· US transfer pricing litigation (Amazon, Medtronic, Altera, etc.)

· Inversions

· Section 385

· US international tax reform proposals under Trump administration

· BEPS 
Course review and questions for the final exam

Review of common structures used in international tax planning

	GROUP PRESENTATION POWERPOINTS DUE


	10
	Saturday March 4
	In-Class Final Exam
	NONCUMULATIVE – FOCUSES ON CLASSES #5-#8

MODIFIED CLOSED BOOK – UP TO TWO PAGES, DOUBLE-SIDED  OF NOTES ARE PERMITTED 
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1

