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By N. Peter Lareau

Intr ion

In Teamsters v. Allegiant Air," the Ninth Circuit held that a pilot advocacy
group—the Allegiant Air Pilots Advocacy Group (“AAPAG”)—initially
formed at the suggestion of Allegiant Air’s management and that existed
for the purpose of: (1) negotiating with Allegiant concerning Allegiant’s
policies that affected pilots’ working conditions; and (2) representing Alle-
giant’s pilots in disputes over working conditions between the airline and its
pilots—was not a bargaining representative under the Railway Labor Act
(“RLA”).% In doing so, the court resolved tricky issues concerning its juris-
diction, the role of the National Mediation Board (“NMB”) under the RLA,
and employee “representative” status under the RLA. This article attempts to
elucidate the principles that may be derived from the decision and how those
principles differ from those under the National Labor Relations Act.

Facts

In 2004, Allegiant, impatient about having to deal with 50-some pilots’
individual complaints about their working conditions, approached several
senior pilots and suggested they form an organization that could channel
employee grievances and provide pilot input to Allegiant. Shortly, thereafter,
the pilots met and formed the AAPAG. Over the next few years, as Allegiant
grew rapidly (doubling the number of pilots and expanding its flights to new
destinations), the pilots annually elected officers for AAPAG, who helped
interview applicants, advocated for employees during grievance disputes,
and discussed pay and work conditions with Allegiant’s management.

AAPAG’s stated mission was to communicate pilot concerns to manage-
ment, and it described itself as a “consulting agency on issues relating to the
pilot group.” For several years, pilots and management enjoyed a good
relationship. Allegiant allowed AAPAG to give Power Point presentations
to new hires, and when pilots had pay or leave problems, AAPAG officers
advocated on the pilots’ behalf. AAPAG and Allegiant also negotiated Pilot
Work Rules and other documents articulating the airline’s policies on leave,
pay, scheduling, and other issues that mattered to the pilots. Allegiant gener-
ally adhered to the Work Rules and, when questions arose about the meaning

12015 U.S. App. LEXIS 9506 (9th Cir. June 8, 2015).
245 US.C.S. § 151 et seq.

continued on page 291
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(text continued from page 289)

or application of the Work Rules, Allegiant and AAPAG
worked together to find a solution.

At the time the case arose, the Work Rules in effect had
been negotiated in 2010, and were embodied in a forty-
nine page document signed by both AAPAG’s President
and Allegiant’s Vice President of Flight Operations. The
introduction states that “[t]he Flight Operations Depart-
ment of Allegiant Air will develop, refine, and clarify
changes to the Pilot Work Rules, Benefits and Compen-
sation in coordination with the Allegiant Air Pilot’s
Advocacy Group (AAPAG), the elected and representative
body of the pilot group of Allegiant Air.” It also states
Allegiant would “meet with AAPAG to consider revisions
and updates to the Work Rules” and that they would “coor-
dinate with AAPAG” to resolve questions about the Work
Rules application. Bold lettering at the bottom of the page
read: “Nothing contained in these Work Rules should be
interpreted as giving rise to a contract or a promise of
employment for any period of time.”

In 2012, the Teamsters sought to organize the pilots and
AAPAG’s officers campaigned on the Teamsters’ behalf.
During the organizing effort, AAPAG’s president provided
the pilots with a brochure stating they were operating
“without a current contract,” that the pilots needed more
than “a legal version of our 40 page work rules,” and
outlined the benefits of Teamsters representation. When
the Teamsters petitioned the National Mediation Board
(“NMB”) to certify it as the pilots’ RLA representative,
it listed the pilots as presently unrepresented. The AAPAG
did not contest that categorization.

After the pilots voted in favor of the Teamsters in an
NMB-supervised election, the NMB certified it as the
pilots’ RLA bargaining representative. Two weeks after
the certification, the Teamsters notified Allegiant that it
intended to negotiate a new collective bargaining agree-
ment. The notice stated that the Teamsters expected
Allegiant not to unilaterally change any of the conditions
in the Work Rules while they negotiated a new contract.
Shortly thereafter, Allegiant announced changes that
diminished pilot benefits and implemented a new sche-
duling system.

In response, the Teamsters filed suit in the United States
District Court for the District of Nevada, seeking to enjoin
the changes while the parties negotiated a collective
bargaining agreement. The district court concluded that

AAPAG was a bargaining representative under the RLA
and that the Pilot Work Rules negotiated by the AAPAG
and Allegiant constituted a collective bargaining agree-
ment that could not be unilaterally altered by Allegiant.
Accordingly, it enjoined Allegiant from making several
policy changes until Allegiant and the Teamsters had
completed RLA mandated mediation, and ordered the
parties to create a Board of Adjustment to arbitrate the
remaining issues.® Allegiant appealed to the Ninth
Circuit, which vacated the district court’s injunction and
remanded.”

Pertinent Provisions of the RILA

Under the RLA, employees may designate a representa-
tive to negotiate agreements concerning rates of pay, rules,
and working conditions. When a conflict arises “among a
carrier’s employees as to who are the representatives of
such employees,” the NMB has the sole power to deter-
mine when a group or person is a valid representative.’ The
NMB is also authorized “to take a secret ballot of the
employees,” and may take steps to “insure the choice of
representatives by the employees without interference,
influence, or coercion exercised by the carrier.”® After
the Board determines the employees’ preferred represen-
tative, the Board certifies the representative, and “the
carrier shall treat with the representative so certified.”’

Federal courts review of the NMB’s certification deci-
sion is extremely limited. They may not independently
determine whether a particular labor organization repre-
sents employees,® and have only limited jurisdiction to
ensure the NMB acts constitutionally and within the
scope of its statutory authority. NMB “factual findings
have preclusive effect under traditional principles of
estoppel.”® Once a bargaining agreement has been nego-
tiated, a party that wants to change the agreement must
give advance written notice.'® After such notice has been
given, the parties are required to meet in a good faith
attempt to voluntarily settle any disagreement.'' Failing

3 Teamsters v. Allegiant Air, 2015 U.S. App. LEXIS
9506, at *4-5.

42015 U.S. App. LEXIS 9506, at *5.

> 45 U.S.C.S. § 152, Ninth.

©45U.S.C.S. § 152, Ninth.

745 U.S.C.S. § 152, Ninth.

8 Teamsters v. Allegiant Air, 2015 U.S. App. LEXIS
9500, at *10 (citing Switchmen’s Union of N. Am. v. Nat’l
Mediation Bd., 320 U.S. 297, 300 (1943)).

22015 U.S. App. LEXIS 9506, at * 10 (citing
Astoria Fed. Sav. & Loan Ass’n v. Solimino, 501 U.S.
104, 107 (1991)).

945 U.S.C. § 156.

45 U.8.C. §152.

(Pub. 1239)
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settlement at that stage, either party may request the
services of the NMB to mediate the dispute.'? If mediation
fails, the parties may consent to binding arbitration."? If
mediation fails and the parties reject arbitration, the RLA
imposes a thirty-day cooling off period before an employer
may change an agreement or a labor organization may
engage in a strike.'*

If, instead of seeking to change the agreement, a dis-
pute concerning the meaning or proper application of the
agreement arises, the parties must exhaust the grievance
procedure specified in the collective bargaining ag-
reement.'> If parties are still unable to resolve the
dispute, it must be submitted to binding arbitration
before a board of adjustment agreed to by the parties.'®

risdiction

Jurisdiction of the District Court

Allegiant argued that the district court lacked jurisdic-
tion to issue injunctive relief because, in order to issue the
injunction it was required to determine that AAPAG was
an RLA representative when it negotiated the work rules,
and that the NMB has sole and exclusive jurisdiction over
the determination of RLA representative status. The Ninth
Circuit disagreed, holding that, while the NMB has exclu-
sive jurisdiction to determine the current bargaining
representative of a group of employees under the RLA,
“there is no jurisdictional bar preventing a district court
from finding that a previous advocacy group was a repre-
sentative within the meaning of the RLA.”'” Allegiant also
argued that, as part of the representation proceedings that
led to the NMB’s certification of the Teamsters, the NMB
had determined that, at the time the Teamsters filed its
petition, Allegiant’s pilots were unrepresented, and that
that determination was not reviewable by the district
court. Again, the Ninth Circuit disagreed:

We hold that when a party is challenging an action
taken by the Board—Ilike its certification of a labor
representative or its efforts to prevent employer
interference with an election—district court review
is limited to ensuring that the Board acted constitu-
tionally and within the scope of its statutory
authority. But when a party brings a claim that
does not challenge an action taken by the Board,

1245 U.S.C. § 155, First.

345 U.S.C. §157.

1445 U.S.C. § 155.

1545 U.S.C. § 184.

1645 U.S.C. § 184.

" Teamsters v. Allegiant Air, 2015 U.S. App. LEXIS
9506, at *12.

the district court has jurisdiction, even if the claim
denies the Board’s legal or factual conclusion. And
the district court should then review the Board’s
findings under principles of estoppel.'®

It reasoned that § 152, Ninth of the RLA gives the NMB
exclusive jurisdiction to resolve any dispute that arises
“among a carrier’s employees as to who are the represen-
tatives of such employees.”19 And, in the case before it,
there was no dispute about the employees’ current repre-
sentative; the NMB had certified the Teamsters and no
party challenged that certification. The status of AAPAG,
at the time it negotiated the Work Rules was irrelevant to a
determination of current representative status. Accord-
ingly, the Ninth Circuit held that the case did not involve
a representation dispute within the exclusive jurisdiction
of the NMB and the district court had jurisdiction over
the matter.*”

NMB’s Finding of No Representative Status

In the election conducted by the NMB that resulted in
the certification of the Teamsters, the ballot gave the
employees the option of voting for the Teamsters, of
writing in other candidates, or to remain unrepresented.
The choices that appeared on the ballot necessarily
implied that the NMB had determined that AAPAG was
not an RLA representative; otherwise the ballot would also
have included an option for employees to choose to be
represented by the AAPAG. Allegiant argued that that
factual determination could not be overturned by the
district court.

The Ninth Circuit conceded that judicial review of the
NMB’s actions are “limited to ensuring the Board acted
constitutionally and within the scope of its statutory
authority.”21 However, when, as in the case before it, a
party “does not challenge a Board action but ... raises
an issue the Board has already addressed, courts apply
principles of estoppel[]”?? and the issue becomes
whether the NMB’s determination is entitled to preclusive
effect. Because Allegiant did not argue in its opening brief
that NMB’s determination should have preclusive effect

82015 U.S. App. LEXIS 9506, at * 12-13
(emphasis in original).

19 The RLA initially covered only railroads and their
employees. It was later extended to the air transport
industry. All covered employers—railroads and
airlines—are referred to as carriers.

202015 U.S. App. LEXIS 9506, at *17.

212015 U.S. App. LEXIS 9506, at *18.

222015 U.S. App. LEXIS 9506, at *18.
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and did not cite relevant authority or press the point in its
reply brief, the court held that Allegiant had waived the
argument.”

AAPAG’s Representati

The Ninth Circuit reviewed the district court’s determi-
nation of AAPAG’s representative status de novo.
Observing that the RLA defines a “representative” under
the RLA as one “designated” by the employees and,
relying on numerous policy considerations that dictated a
need for certainty and clarity in identifying the employee
representative, the court held:

that employees can “designate” an RLA representa-
tive in two ways. Employees may petition the Board
to certify a labor representative. Or, a labor organi-
zation can seek voluntary recognition, which
requires a) it to unequivocally demand RLA recog-
nition from the carrier, b) for the carrier to
unequivocally grant recognition, and c) for the
labor organization to make a contemporaneous
showing that it enjoys majority support amongst
the relevant workforce.

Having concluded that representative status could be
obtained only by NMB certification or voluntary recogni-
tion, and AAPAG having never sought or obtained NMB
certification, the Ninth Circuit looked to whether Allegiant
had ever voluntarily recognized the AAPAG as an RLA
representative. It concluded that it did not because the
AAPAG had never sought voluntary recognition. Instead,
said the court, the evidence established that RLA repre-
sentative status was a non-issue in the dealings between
AAPAG and Allegiant. Thus:

AAPAG’s status did not come up in pilots’ discus-
sions among themselves or with Allegiant. AAPAG
did not mention the Railway Labor Act in presenta-
tions to new pilots. AAPAG’s Constitution and by-
laws are silent about its status under the Act.
AAPAG’s officers testified that they were unfamiliar
with the RLA and that they never sought outside
legal advice about the status of the group or the
enforceability of the Work Rules. The officers
never discussed whether they could appeal grie-
vances beyond upper management, or whether they
could lead the pilots out on strike. The officers never
satisfied statutory filing requirements with the
Department of Labor. Materials written by
AAPAG’s president state that the group was oper-
ating “without a current contract” and that the pilots
needed more than “a legal version of our 40 page

232015 U.S. App. LEXIS 9506, at *20.
242015 U.S. App. LEXIS 9506, at * 21-22 (citations
omitted).

work rules.” And the Teamsters, who worked in
concert with a pilot organizing committee that
included AAPAG officers, took the position during
the Board election process that AAPAG was not an
RLA representative. AAPAG’s officers, who were
working with the Teamsters, did not contest their
categorization.

There is no evidence ... (much less an unequivocal
demand for recognition) that AAPAG officers ever
told Allegiant they were bargaining as an RLA
representative instead of as a non-RLA employee
committee. Both AAPAG’s officers and Allegiant’s
management agreed that AAPAG never presented
itself as an RLA bargaining agent. Allegiant’s
filings with the SEC describe AAPAG as an
“inhouse association” and the Work Rules as a
“mutually acceptable arrangement.”*

The court summarized its conclusions regarding
AAPAG’s representative status as follows:

If a labor organization wants to be an RLA repre-
sentative, it must demand recognition from a carrier;
if the carrier will not give it, the group must seek
Board certification. Because AAPAG did neither, it
was not an RLA representative.*®

Legal Implications of No Representative
Status

Because the court concluded that AAPAG was not an
RLA representative, the negotiated Work Rules did not
constitute a collective bargaining agreement. Therefore,
Allegiant’s unilateral departure from the Work Rules did
not give rise to a breach of contract. And, because the
Ninth Circuit had previously held that the RLA “does
not require a carrier to maintain the status quo during
negotiations of an initial labor agreement[,]”*’ Allegiant
was not precluded from changing the Work Rules. There-
fore, the district court erred in issuing an injunction
requiring Allegiant to rescind the changes pending
completion of mediation.”®

Comment

The Ninth Circuit’s conclusion that the NMB did not
have sole and exclusive jurisdiction over the matter is
certainly correct. But its determination regarding the
preclusive effect of the NMB’s “no RLA representative

252015 U.S. App. LEXIS 9506, at *27-28.

262015 U.S. App. LEXIS 9506, at *28.

272015 U.S. App. LEXIS 9506, at *29 (citing Int’l
Bhd. of Teamsters v. N. Am. Airlines, 518 F.3d 1052, 1057-
58 (9th Cir. 2008)).

282015 U.S. App. LEXIS 9506, at *29.
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status” will not serve as reliable precedent on the merits of
the issue, based, as it is, on the court’s conclusion that
Allegiant waived the argument. That conclusion was an
easy one for the court to make because it did not alter its
ultimate decision on the merits of the case. But, because
the court did not decide the issue, a party is free to argue, in
a future case, that the decision of the NMB on an issue that
was raised by an opposing party in an earlier case is preclu-
sive in a later case involving the same parties.

Turning to the merits of the case, there is room to
question the court’s conclusion on at least two grounds.
First, the court held that, under the facts and circumstances
of the case, Allegiant had not recognized AAPAG as an
RLA representative of the pilots—because AAPAG never
demanded recognition as such from Allegiant. One might
be more comfortable with the court’s conclusion in this
regard had there been some discussion of AAPAG’s
majority status. Under the National Labor Relations Act,
for example, voluntary recognition may be established
implicitly by an employer’s statements or conduct

evincing a commitment to enter into negotiations.?’

Therefore, it is entirely possible that, on the facts of this
case, the National Labor Relations Board would have
concluded the AAPAG was the employees’ bargaining
representative.

Second, the court concluded that the RLA “does not
require a carrier to maintain the status quo during negotia-
tions of an initial labor agreement.” That legal principle is
contrary to prevailing law under the National Labor Rela-
tions Act, which, with exceptions not here relevant,
precludes an employer from making unilateral changes
in terms and conditions of employment during the negotia-
tion of an initial agreement, whether those terms and
conditions are established under a collective bargaining
agreement or are simply a matter of past practice.

Peter Lareau is the author of “NLRA: Law and Practice”
and numerous other books and articles in the field of labor
law and is the Editor-in-Chief of “Bender’s Labor &
Employment Bulletin.”

2% See N.P. Lareau, National Labor Relations Act:
Law and Practice, ch. 12, §12.03[2] (Matthew Bender,
2d ed.).
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Discrimination Cases
Involving H-1B
Immigration Status: an
Updated Review and
Analysis

By Stan Malos

Intr ion

Issues involving H-1B visas came to the forefront during
the recent economic downturn, and have continued to
receive media attention. For example, Disney recently
found itself subject to negative publicity for allegedly
planning to replace its U.S. IT workers with less expensive
foreign replacements.' On the other hand, anecdotal
evidence from Silicon Valley tech industry sources
suggested the possibility that foreign guest professionals
might bring discrimination claims if they felt that
employers were favoring their American counterparts in
layoffs, reductions in force, compensation, or other staffing
decisions. A 2012 review of federal court cases reported in
LEXIS? suggested that employers had been largely
successful in escaping liability for claims involving the
confluence of immigration status, citizenship, and nation-
ality in these situations, although often on procedural
grounds such as blown filing deadlines or lack of jurisdic-
tion. The few that were addressed on the merits did not fare
well, but whether more of these claims might have
succeeded if properly presented remains an open question.
What is clear, however, is that such claims continue to
arise and are not always conclusively disposed of at the
administrative level. This article updates the earlier case
law review and reexamines whether substantive liability
for such claims should remain a matter of ongoing
concern.

! See J. Preston, Pink Slips at Disney: But First,
Training Foreign Replacements, New York Times, June
3, 2015; but see also J. Preston, In Turnabout, Disney
Cancels Tech Worker Layoffs, New York Times, June 17,
2015.

% S.B. Malos, Employment Discrimination Based on
Immigration Status: Recent Cases Involving H-1B Visas,
24 Employee Responsibilities and Rights Journal, 23-36
(2012) (hereinafter “Malos™).

Multiple Sources of Potential Discrimination
Liability in Involving H-1B Vi

As many readers will know, the H-1B program allows
U.S. businesses to temporarily employ foreign guest
professionals in a specialty occupation. A “specialty occu-
pation” requires the application of a body of specialized
knowledge and a bachelor’s degree or its equivalent in the
relevant specialty (e.g., science, medicine, health care,
education, or areas of business). Perhaps depending on
the politics or economics of the time, this program may
generate complaints both from foreign guest professionals
and from American workers. For example, during
economic downturns, foreign guest professionals may
claim that they were targeted for dismissal during layoffs
whereas similarly or less qualified American workers were
retained. On the other hand, when hiring picks up, foreign
guest professionals may allege that they were paid less
than their U.S. counterparts for similar work, while poli-
ticians or the press may assert that American workers were
displaced because an employer had shifted jobs to foreign
guest professionals.’

As discussed more fully elsewhere,* Title VII of the
Civil Rights Act of 1964 prohibits employment discrimi-
nation based on national origin; in this context, national
origin means a worker’s place of birth or that of his or her
ancestors, and includes ethnicity, language or accents, as
well as the assumption that someone or their ancestry is of
a certain national origin even if they are not. The EEOC
has administrative jurisdiction over complaints in this area,
but only for those firms employing 15 or more workers. It
does not handle immigration or citizenship claims, nor
does Title VII apply to such claims.

In contrast, the Immigration and Nationality Act (INA)
does prohibit employment discrimination based on citizen-
ship or immigration status by employers of more than 4

* A bipartisan group of U.S. senators recently
initiated an investigation into whether both types of prac-
tices are being used by a large Southern California utility
and its staffing contractors. See K. Freking/Associated
Press, Use of Visa Program Being Investigated: Compa-
nies Accused of Firing Americans to Hire Foreigners, San
Jose Mercury News, April 10, 2015, at B.4. Meanwhile,
the Department of Justice Office of Special Counsel
continues to announce on its website settlements with
companies alleged to have improperly preferred foreign
guest professionals over American workers (e.g., IBM,
Sept. 27, 2013; Avant Healthcare Professionals, Feb. 8§,
2013; Iflowsoft, LLC, May 17, 2011. Infosys, the Indian
staffing and IT consulting firm, paid a record $34 million
(Oct. 30, 2013)) to settle similar allegations.

4 See Malos, note 2, supra.
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workers. The Justice Department’s Office of Special
Counsel (“OSC”) for Immigration-Related Unfair
Employment Practices has administrative jurisdiction for
handling these types of claims. It also handles national
origin claims against employers of 4-14 employees but
not more. This anomaly can create potential confusion
for litigants given that the EEOC also has jurisdiction
over national origin claims but only for employers of 15
or more workers.

Results of the earlier case law review suggested that the
incidence of employer successes in defending these claims
through the years should be interpreted with caution in that
many were filed by pro se plaintiffs who failed to navigate
the confusing administrative topography outlined above.
Many failed to exhaust administrative remedies, failed to
file with the proper tribunal, or failed to do so in a timely
manner. It is thus possible to speculate whether future
plaintiffs might obtain more favorable results in cases
where knowledgeable legal counsel could help them
avoid these types of errors. Of course, it is also possible
that prior pro se plaintiffs had indeed sought legal counsel
but were unsuccessful due to prohibitive cost, lack of
resources, pending deportation, or lack of a claim
deemed viable by the attorneys they consulted.

For this article, the LEXIS database was again used to
identify published employment discrimination cases invol-
ving H-1B visas reported since the last review. The results
yielded ten noteworthy cases from various federal
jurisdictions.> These cases are reviewed below in reverse
chronological order, followed by some practical recom-
mendations based upon them.

Updated Case Law Review

Abravanel v. Starwood Hotels and Resorts Worldwide,
Inc.® presents a case involving wrongful termination,
national origin, and retaliation claims by an Israeli national
working in the United States. Starwood retained a law firm
at its own expense to handle Abravanel’s H-1B status and
permanent resident application, but due to the length of

> Five others mentioned H-1B status peripherally but
did not appear to turn on its involvement. These are, in
reverse chronological order, Sodipo v. Rosenberg, 2015
U.S. Dist. LEXIS 3277 (N.D. Cal. Jan. 12, 2015);
Shukh v. Seagate Technology, L.L.C., 2014 U.S. Dist.
LEXIS 42909 (D. Minn. Mar. 31, 2014); Karamsetty v.
Wells Fargo & Co., 967 F. Supp. 2d 1305 (N.D. Cal.
2013); Hajizadeh v. Vanderbilt University and Wonder
Drake, M.D., 879 F. Supp. 2d 910 (M.D. Tenn. 2012);
Guimaraes v. SuperValu, Inc., 2010 U.S. Dist. LEXIS
129813 (D. Minn. Dec. 8, 2010).

62015 U.S. Dist. LEXIS 38768 (D. Puerto Rico,
Mar. 26, 2015).

time involved in seeking permanent resident status, Abra-
vanel’s H-1B visa expired. He was then granted a leave of
absence pending possible change in his work status. Even-
tually, he was terminated by Starwood when his leave ran
out, and returned to Israel. He later married a U.S. citizen
and consequently obtained permanent resident status and
work authorization. However, by this time, his position had
been filled—twice—first by a Venezuelan national with
permanent resident status and later by a U.S. citizen of
Mexican ancestry.

In dismissing Abravanel’s national origin claim on
summary judgment, the court found those claims were
based solely on the plaintiff’s “feeling or perception that
he was treated differently” because he was from Israel.
Although able to make out a prima facie case under
the well-known McDonnell-Douglas burden shifting
procedure,” Abravanel was unable to rebut Starwood’s
asserted defense that it terminated him because his H-1B
visa had expired and, along with it, his legal authorization
to work in the United States. Abravanel argued that this
defense was pretextual because of delays in processing his
permanent resident application. The court, however, found
no evidence to support this claim given that Starwood had
paid the attendant legal fees and allowed Abravanel to use
leave during the application’s pendency in an attempt to
retain him. The court also dismissed the derivative retalia-
tion claim for lack of evidence.

Ritz v. Wipro Limited Corp.® presents citizenship and
national origin claims by a Hispanic U.S. citizen that he
was displaced in favor of less expensive workers from
India, the home country of Wipro. Ritz had signed an at-
will agreement with Wipro as a senior business analyst,
and went to work for Wipro’s client, Citibank, as part of
the latter’s efforts to increase efficiency and reduce costs in
its global IT systems. When Citibank decided to scale back
its operations in North and South America, Ritz was let go
after he was unable to generate further billings within the
maximum allowable time. However, Ritz asserted that
Citibank had retained Wipro business analysts of Indian
ethnicity with less experience and lower billing rates to do
the same work. More specifically, Ritz sought to establish
that Wipro systematically preferred hiring “and/or spon-
soring visas for foreign nationals or hiring of American
resident aliens or citizens of South Asian descent ...
including but not limited to [those on] H-1B, B-1, or
other visas.”

7 McDonnell Douglas v. Green, 411 U.S. 792
(1973).

82015 U.S. Dist. LEXIS 23337 (S.D. Fla. Feb. 26,
2015).
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In summarily dismissing Ritz’ claims, the court noted
that, after substantial discovery, Ritz had been unable to
present any evidence that similarly situated comparators of
Indian ancestry had been more favorably treated by Wipro.
Rather, such workers, “though less experienced, could
perform the remaining work at a lower cost” after Citibank
had scaled down its global IT project. The court further
noted that “no evidence suggests that Indian employees
who were non-billable for nearly a year and a half, as
Ritz was, were retained by Wipro instead of being termi-
nated” pursuant to company policy.

Walia v. Veritas Healthcare Solutions, L.L. C.° revisits
the context of pro se litigants who find their claims
dismissed on procedural grounds (here, failure to exhaust
administrative remedies and lack of subject matter juris-
diction). In contrast to Ritz (above), Walia, a citizen and
resident of India, asserted that although Veritas induced
him to come to the U.S. from the U.K. to work as a clinical
research assistant, and obtained an H-1B visa for him on
that basis, Veritas paid him less than promised for work
other than that expected and for a shorter length of time
than allegedly agreed. Veritas moved to stay the lawsuit,
which alleged fraud, breach of contract, and retaliation
among other rather unusual assertions (see note 11,
infra), on the ground that the claim for underpayment of
wages in violation of the INA was pending in an adminis-
trative proceeding with the Department of Labor.

In fact, Walia had previously brought a successful
complaint with the DOL’s Wage and Hour Division for
violation of the INA’s H-1B provisions, but refused to
accept an award of $1,956 in back wages against Veritas
that he felt was insufficient. He then filed an appeal on
several issues with the Administrative Review Board as
well as the instant lawsuit. In reaffirming prior case law
affording no private cause of action to challenge an
employer’s compliance with the INA’s H-1B regulations, '®
the court dismissed Walia’s claims for unpaid wages, reta-
liation, and fraud under the INA, and denied Veritas’
motion for a stay as essentially moot. The court expressed
concern, however, that Walia’s other allegations, if true,
“seriously implicate Plaintiff’s rights and potentially those
of other visa applicants.”"!

92014 U.S. Dist. LEXIS 176809 (S.D.N.Y. Dec. 23,
2014).

10 See, e.g., Shah et al. v. Wilco Systems, 126 F.
Supp. 2d 641 (S.D.N.Y. 2000), discussed in Malos,
supra, n.2.

' Walia had also brought claims for “Trafficking,
Extortion, Blackmail, Involuntary Servitude, Mental
Torture” and a variety of sundry other allegations. These
included assertions that Veritas was essentially in the busi-
ness of selling fraudulent H-1B visas and threatened to fire

Dandamudi v. Tisch'? is the only case reviewed here to
have made it to the Circuit Court appellate level. Danda-
mudi was one of numerous nonimmigrant aliens with
H-1B visas who were licensed as pharmacists in New
York pursuant to a waiver of state law that would otherwise
have restricted pharmacy licenses to U.S. citizens or legal
permanent residents.'> When this waiver provision was
about to expire, the pharmacists sued based on violations
of the Equal Protection and Supremacy Clauses of the U.S.
Constitution. The district court granted the plaintiffs’
motion for summary judgment on these issues, and perma-
nently enjoined the defendants from enforcing the law’s
citizenship restrictions.'"* On appeal, the Second Circuit
also held alienage as applied in this case to be a suspect
classification and thus subject to strict scrutiny based on
applicable Supreme Court precedent. It therefore found the
state law provision restricting pharmacy licenses to only
U.S. citizens or legal permanent residents, but not legal
temporary residents such as those holding H-1B visas, to
be unconstitutional as violating equal protection. The court
saw no practical distinction between permanent resident
aliens and temporary resident aliens for purposes of licen-
sing pharmacists, and thus would not allow the state “to
prohibit aliens from engaging in the very occupation for
which the federal government granted the alien permission
to enter the United States.”

Next is a case involving both education and work visas.
In Brown v. Department of Education of the City of New
York,"® the plaintiff found herself unable to pursue
numerous discrimination, harassment, and retaliation
claims because the employer was held to have properly
terminated her upon loss of her right to work in the U.S.
Brown, a 53 year-old woman born in Jamaica, first
obtained a J-1 visa as part of a work-study exchange
program sponsored by the DOE to allow her to teach in
the New York City public school system. She later

him, revoke his visa, and assault or kill him and members
of his family in India if he revealed their operations. The
Court did not address the merits of any of these allegations
in the instant action, but, as noted, did express concern
about their possible validity.

22012 U.S. App. LEXIS 14090; 686 F.3d. 66 (2d
Cir. 2012).

' Some of the plaintiff pharmacists held “TN”
status, which grants citizens of Canada or Mexico the
temporary right to engage in professional level business
activities under the North American Free Trade Agreement
(NAFTA).

4 See Adusumelli v. Steiner, 740 F. Supp. 2d 582
(S.D.N.Y. 2010).

2012 U.S. Dist. LEXIS 59291(S.D.N.Y. Apr. 11,
2012).

(Pub. 1239)



298

Bender’s Labor & Employment Bulletin

obtained an H-1B visa, but ran into performance issues
involving inappropriate sexual and other remarks to
students that led to her “reassignment” (suspension) to
non-classroom duties. Based on overall unprofessional
conduct including alleged neglect of her duties and
verbal abuse, the DOE sought to withdraw Brown’s then-
pending permanent resident application as well as revoke
her H-1B status due to her suspension and loss of employ-
ment. Much like the court in Abravanel (discussed above),
the court summarily dismissed Brown’s discrimination
claims as based on speculation and surmise, along with
her harassment claim which it found time-barred.'®

Childs v. Microsoft Corp."” presents another case where
citizenship and national origin discrimination claims
appear to have been conflated and confused by the plain-
tiff, here even with the assistance of counsel. Childs, a
citizen of the U.K., was recruited by Microsoft in
Canada as a software developer. Microsoft then applied
for an H-1B visa so Childs could work for them in the
U.S. Childs preferred to seek permanent residency status
in Canada, but reluctantly agreed to relocate to Redmond,
Washington pending possible internal transfer to a Cana-
dian job within Microsoft. Disputes arose over the terms of
an employment agreement Microsoft had asked Childs to
sign, and eventually his performance deteriorated to the
point where Microsoft terminated him. Childs then sued
Microsoft in state court for minimum wage law violations,
as well as national origin discrimination and alleged misre-
presentations about promised immigration assistance. The
case was later removed to federal court.

The district court dismissed Childs’ minimum wage
claims, which were based on delays in implementing his
higher expected salary upon relocation to the U.S., as
already having been disposed of in an administrative
proceeding with the Department of Labor. More impor-
tantly, the court dismissed Childs’ national origin claims
as misplaced because they actually implicated his citizen-
ship status, not his nationality. By refusing to sign
Microsoft’s proffered employment agreement, Childs’

' Brown had first challenged her dismissal in state
court based on denial of due process for failure to allow
review of her performance-based disciplinary actions
under New York education laws. However, the New York
Supreme Court, in somewhat circular reasoning,
concluded that Brown was not entitled to such review
because her suspension had not been performance-based
but rather was based on loss of her work visa—notwith-
standing that loss of that visa had been due to
performance-based issues. See Brown v. Bd. of Educ.,
2009 N.Y. Misc. LEXIS 5475 (July 22, 2009).

72011 U.S. Dist. LEXIS 145753 (W.D. Wash.
Dec. 16, 2011).

H-1B eligibility was lost, as was his right to remain and
work in the U.S. The court found these circumstances no
different than those faced by workers of any national
origin, and not specific to those from the U.K. The Court
also dismissed Childs’ misrepresentation claims regarding
failure to obtain H-1B status as having resulted from his
own refusal to accept the terms of Microsoft’s employment
agreement once he relocated to the U.S.

Shibeshi v. Philander Smith College'® involves a pro
se instructor’s various claims including that the College
violated the INA by reducing his compensation and
denying him health insurance benefits. In essence, the
plaintiff argued that the College had run afoul of the
INA’s requirements that H-1B visa holders be paid
“the actual wage level paid by the employer to all other
individuals of similar experience and qualifications for
the specific employment in question.” After the court
found lack of subject matter jurisdiction based on the
well-established principle that individuals do not have
a private cause of action to enforce violations of the
INA," Shibeshi attempted to refashion his claim as one
for breach of contract. The court, however, rejected the
argument that an employer’s Labor Condition Application
(LCA) to the DOL to obtain an H-1B visa constitutes an
employment contract with the visa holder, and dismissed
Shibeshi’s complaint with prejudice for failure to state a
cognizable claim.

Kutty v. United States Department of Labor*® also

involves failure to pay H-1B visa holders the prevailing
wage rate applicable to the specific employment in ques-
tion. The case sustained the findings of an administrative
law judge that Kutty, a medical doctor, had violated both
the anti-discrimination and “no benching” provisions of
the INA, which require payment at the full required rate
for non-productive down time brought about by actions of
the employer. Dr. Kutty had opened five health care clinics
in rural Tennessee and staffed them by hiring seventeen
alien doctors who held J-1 visas while receiving graduate
medical training. He later applied for H-1B visas on their
behalf, but ran into financial difficulties and reduced the
salaries of some of the doctors. When eight of them hired a
lawyer to seek unpaid back compensation, Kutty stopped
paying those doctors entirely. Eventually, the administra-
tive law judge found Kutty liable for INA violations of
willfully failing to pay legally required wages and discri-
minating and retaliating against those doctors who

182011 U.S. Dist. LEXIS 113293 (E.D. Ark.
Sep. 30, 2011).

19 See Walia, supra; Shah, note 10, supra; and fuller
discussion in Malos, supra at n.2.

202011 U.S. Dist. LEXIS 93190 (E.D. Tenn.
Aug. 19, 2011).
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complained. Kutty was ordered to pay back wages and
penalties, and barred from employing H-1B visa holders
for two years. He subsequently appealed based on inva-
lidity of the LCAs and H-1B petitions that had enabled him
to hire the alien doctors. The court, however, found Kutty
estopped from making those allegations given that he was
the one who had filed those very documents on his own
clinics’ behalf.

Green v. Tandberg, Inc.*" presents claims by an H-1B
visa holder for religion and national origin discrimination
based on alleged failure by the employer to help him
obtain his green card as rapidly as took place for other
employees. Green, a Jewish Canadian citizen, had
worked for Tandberg as a sales engineer but was accused
of sexual harassment and intoxication while attending an
out-of-town sales meeting. After an investigation by the
company, Green was counseled for alcohol-related issues
and signed a disciplinary finding based on harassment,
allegedly under duress. He then sued for constructive
discharge, religion, and national origin discrimination,
but had his claims dismissed for lack of evidence.
Although immigration issues were not centrally involved,
the case does illustrate the danger of potential implied
contract and other liability in situations where an employer
agrees to help a temporary foreign guest worker try to gain
permanent resident status.

Finally, Sarin v. Poojan, Inc.> also presents immigration-
related minimum wage claims along with national
origin discrimination and harassment claims. Sarin, a
citizen of India and an H-1B visa holder, was fired by
his employer for abusive conduct toward another
employee. He filed various claims with the Pennsylvania
Human Relations Commission, including those for harass-
ment, discrimination, and wrongful discharge based on
national origin, but did not include any claims for wage
discrimination. The PHRC had found probable cause on
the national origin issues and issued a right-to-sue letter
based in part on alleged racial epithets including “crazy
Indian,” “dot head,” “stupid Indian,” “dumb fucking
Indian” and “sand nigger.” The district court found like-
wise, and therefore denied Poojan’s summary judgment
motion on these issues. However, the court found any
wage claims based on Sarin’s foreign guest worker status

>1 2010 U.S. Dist. LEXIS 107253 (S.D. Ohio Oct. 7,
2010).

22 See also Abravanel and Childs, above; similar
issues were raised in Liu v. BASF, 609 F. Supp. 2d 828
(S.D. Iowa 2009) and other cases digested in Malos, supra
at n.2.

232010 U.S. Dist. LEXIS 63784 (M.D. Penn. Apr.
30, 2010).

barred by failure to exhaust his administrative remedies in
proceedings with the PHRC.

Recommendations

This article updates an earlier investigation of discrimi-
nation issues in situations involving H-1B visas. Based on
further review of these types of cases, it seems clear that
the issues remain important both to H-1B workers and to
those who employ them. They also remain important
to American workers who claim to have lost their jobs to
foreign guest professionals. Indeed, it is these claims that
appear to have garnered much of the political and media
attention in this area.”* However, although there may be
other cases in the pipeline, only one of those reported here
(Ritz) involved immigration-related discrimination claims
by a U.S. citizen. While those particular claims were
unsuccessful, they do implicate a common but potentially
problematic fact pattern for employers who seek to save
labor costs by downgrading certain work and then re-
staffing it with less expensive foreign guest professionals.
If pretextual, liability may accrue.

Most of the cases found involved discrimination claims
by foreign guest professionals against their primary
employers. It is worth noting, however, that three of
them (Ritz, Walia, and Kutty) brought claims against enti-
ties functioning essentially as staffing agencies or labor
contractors (Wipro, Veritas, and Dr. Kutty) who were
accused of unfair conduct in their recruitment of or
payments to the workers involved. When considered
together with OSC activity, such as its $34 million settle-
ment with Infosys,” it may be that both government
enforcement and private litigation will increasingly
target these bigger players in the foreign guest worker
arena. In fact, Wipro, Infosys, and Tata are among those
having been sued for discriminatory practices including
more favorable treatment for workers of Indian or South
Asian descent even when hiring from local U.S. labor
markets.”® Employer positions regarding alleged INA
violations involving the H-1B program could then be
subject to additional attacks by those who claim that the
employer knowingly used a surrogate agent guilty of

24 See, e.g., Pink Slips at Disney, etc., and other
examples discussed in note 2, supra; see also American
Workers Wage Legal Battle against Imported Workers, The
Times & Transcript (New Brunswick), July 7, 2014.

% Note 3, supra.

26 See, e.g., J. Preston, Outsourcing Companies
under Scrutiny over Visas for Technology Workers, New
York Times, June 12, 2015; P. Thibodeau, IT Worker’s
Lawsuit Accuses Tata of Discrimination, and IT Workers
Win Key Ruling against Visa-Using Firm, Computerworld
(April 15 and May 26, 2015 respectively).
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improper practices. Businesses employing foreign guest
professionals might therefore want to exercise greater
caution, including the use of stronger liability indemnifi-
cation agreements, when using IT consultancies or staffing
agencies to hire such workers. At minimum, the risk
of negative publicity in this area warrants caution as
developments continue to emerge; in at least one case
mentioned above, bad publicity coupled with political
scrutiny appears to have led Disney to reverse its earlier
decision to replace most of its American IT staff with
foreign guest professionals.?’

Notwithstanding that only two of the cases reviewed
here involved pro se plaintiffs (Walia and Shibeshi),
those and several others were again disposed of in favor
of the employer on procedural grounds such as failure to
exhaust administrative remedies, lack of subject matter
jurisdiction, or estoppel (Walia, Sarin and Kutty). Of
those that reached substantive disposition, a number
failed for lack of evidence to support the claims asserted
(Abravanel, Ritz, Brown, and Green). Other plaintiffs
continued to find their claims dismissed for want of an
individual cause of action to challenge the propriety of
LCA and H-1B filings under the INA.

The cases also continued to demonstrate often fatal
confusion by plaintiffs among related but distinct immi-
gration, citizenship, and national origin-based causes of
action (Ritz, Childs, Green, and Shibeshi). However, a
cautionary note may be in order; although the immigration
and citizenship claims did not generally fare well for plain-
tiffs (cf. Dandamudi, Kutty), some of these cases did let
stand the national origin, wage and hour, or other claims
brought against the employer as part of the same lawsuit
(e.g., Walia, Sarin). Further, cases like Kutty illustrate the
danger of knee-jerk reactions to employee complaints of
discrimination or INA violations that can generate deriva-
tive liability for retaliation even where the underlying
source claim may have been unsuccessful.

To be sure, many of the companies who use the services
of foreign guest professionals are experienced and savvy in
managing the issues discussed in this article. That said,
at least ten such employers found themselves forced to
incur the expense, disruption, and risk of litigating these
matters in federal court. Although some of the following
recommendations may be familiar to immigration attor-
neys who plumb the depths of these issues on a daily
basis, the same may not be true for general managers
or HR personnel; even knowledgeable lawyers whose

7 See J. Preston, Senator Seeks Inquiry into Visa
Program Used at Disney, June 5 2015; J. Preston, In Turn-
about, Disney Cancels Tech Worker Layoffs, New York
Times, June 17, 2015.

practice does not regularly involve citizenship or nation-
ality claims might want to engage specialized help in this
area. The following recommendations are thus drawn from
the cases to highlight issues where the expertise of immi-
gration or employment counsel might be more fully
brought into play:

e Make sure that staffing decisions involving foreign
guest professionals are defensible based on valid,
well-documented performance standards, disci-
plinary policies, or other legitimate employment
practices (see, e.g., Abravanel, Ritz, Brown,
Childs, and Green);

e Avoid stating or applying hiring preferences for
foreign guest professionals over U.S. workers (see,
e.g., Ritz and settlements cited in note 3, supra);

e Avoid paying foreign guest professionals differently
than U.S. workers for the same or similar types of
jobs even where the work may have been “down-
graded” from prior levels of skill or expertise (see,
e.g., Walia, Kutty, Ritz and Sarin);

e Avoid actual or implied promises regarding length
of employment or assistance obtaining green cards
that may be hard to fulfill in the face of changing
economic circumstances or the future availability of
other qualified workers (see, e.g., Abravanel and
Green);

¢ Train managers and other employees to avoid impli-
citly or overtly loaded language involving race,
ethnicity, national origin, religion, citizenship, or
immigration status (see, e.g., Ritz, Green and
Sarin) as well as potentially retaliatory conduct
where the rights of foreign guest professionals and
other workers are implicated (Kutty);

e Have staffing decisions involving foreign guest
workers, as well as the related practices of IT
consultants, staffing agencies, and labor contractors,
reviewed by HR professionals and immigration or
employment counsel on a regular basis to minimize
risks of liability for citizenship, national origin,
wage and hour, and related types of discrimination
claims.

Conclusion

Employers, for the most part, appear to have continued
their overall historical success in defending discrimination
and related claims involving H-1B visas. However, as the
cases digested here demonstrate, not all such claims are
easily disposed of and the risk of litigation in court and
consequent bad publicity remains real. Given the unpre-
dictable nature of the politics in this area and ongoing (if
sporadic) oversight by administrative and legislative
bodies, organizations should continue to include proactive
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attention to these issues in staffing decisions that involve
H-1B visa holders and other types of foreign guest
workers.

Stan Malos, J.D., Ph.D., is Professor of Management/HRM
at San Jose State University College of Business, One
Washington Square, San Jose, CA 95192-0070. He may

be reached at stan.malos@sjsu.edu. Thanks to Dan
Kowalski, Daniel Horne, and two anonymous reviewers
for their insights and comments on an earlier version of
this article.
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Sixth Circuit Affirms
Board’s Assertion of
Jurisdiction over
Tribal-Owned Casinos

By N. Peter Lareau

Intr ion

In NLRB v. Little River Band of Ottawa Indians Tribal
Government," a three-judge panel® of the Sixth Circuit
affirmed a decision of the National Labor Relations
Board (“Board”), extending jurisdiction over tribal-
owned casinos. Less than one month later, in Soaring
Eagle Casino & Resort v. NLRB,3 a different panel of
the Sixth Circuit,* constrained by the panel decision in
Little River Band also held that the Board had jurisdiction
over a different tribal-owned casino. The Soaring Eagle
court, however, did not agree with the reasoning of Little
River Band and went on to explain why it would have
decided the case differently were it not shackled by the
earlier decision.

This article, after reviewing the history of cases invol-
ving the Board’s assertion of jurisdiction over tribal
operations, explores the opinions in Little River Band
and Soaring Eagle, attempting to distill the issues that
produced such a divergence of opinion.

Tribal-Owned Busin

Early Cases

In Fort Apache Timber Co.,5 the Board held that an
Indian tribe that owned and operated a mining company
that was located on reservation lands was implicitly
excluded from the definition of employer under Section
2(2) of the National Labor Relations Act (“Act”) “as a

! 788 F.3d 537 (6th Cir. 2015).

% The panel consisted of Judges Gilbert S. Merritt,
Julia Smith Gibbons and David W. McKeague.

2015 U.S. App. LEXIS 11306 (6th Cir. 2015).

* The panel consisted of Judges Helene N. White,
Bernice B. Donald, and Kathleen M. O’Malley. Judge
O’Malley, Circuit Judge for the United States Court of
Appeals for the Federal Circuit, was sitting by designation
and delivered the opinion of the court.

%226 N.L.R.B. 503 (1976).

governmental entity recognized by the United States, to
whose employees the Act was never intended to apply.”®
However, in Sac & Fox Industries, Ltd., the Board asserted
jurisdiction over a tribally-owned manufacturing business
that was located off-reservation. In doing so, the Board
first concluded that its decision in Fort Apache was
“limited to situations in which the tribal enterprise is
located on the reservation.”” Once it determined that,
because the business in the case before it was not
located on the reservation, it was not constrained by its
decision in Fort Apache, the Board held that the Act was
a statute of general applicability and therefore applicable
to tribal enterprises in accord with the Supreme Court’s
decision in Federal Power Commission v. Tuscarora Indian
Nation.® In Yukon-Kuskokwim Health Corp Corporation,’
the Board asserted jurisdiction over a hospital owned by a
corporation formed by a group of Alaska Native Tribes,
relying primarily on the fact that the hospital was located
on non- reservation land. Subsequently, the D.C. Circuit
affirmed that holding, although it remanded the case to the
Board for consideration of a second issue raised by the
hospital."”

San Manuel Indian Bingo and Casino

At the time the D.C. Circuit issued its decision
remanding Yukon-Kuskokwim Health Corp. v. NLRB, the
Board had pending before it a motion to dismiss for lack of
jurisdiction in the case of San Manuel Indian Bingo and
Casino."" There, the San Manuel Band of Serrano Mission
Indians (the “Tribe”) owned and operated a gambling

226 N.L.R.B. at 506. See also Southern Indian
Health Council, 290 N.L.R.B. 436 (1988) (consortium of
seven Indian tribes operating nonprofit health care clinic
on the reservation of one of the tribes, not an employer
within the meaning of the Act).

7 Sac & Fox Indus., Ltd., 307 N.L.R.B. at 245.

8362 U.S. 99 (1960). In Tuscarora Indian Nation,
the Supreme Court, arguably, held that statutes of “general
application” apply to the conduct and operations of Indian
tribes absent an express exemption in their favor.

% 328 N.L.R.B. 761 (1999). 234 E.3d 714 (D.C. Cir.
2000).

' Yukon-Kuskokwim Health Corp. v. NLRB, 234
F.3d 714, 717 (D.C. Cir. 2000). On remand, the Board,
now informed by its decision in San Manuel (discussed
immediately below), decided not to exercise jurisdiction
because, among other things, the tribal undertaking—
providing health care to Native Alaskans fulfills “the
Federal Government’s trust responsibility to provide free
health care to Indians.” Yukon Kuskokwim Health
Corporation, 341 N.L.R.B. at 1076.

" 341 N.L.R.B. 1055 (2004).
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casino on the Tribe’s reservation in San Bernardino
County, California. In dismissing the motion, and asserting
jurisdiction, the Board first reviewed its jurisdictional
precedent in cases involving tribal operations and
decided that they had been wrongly decided.

Two premises can be discerned from . . . Board prece-
dent. First, in Sac & Fox and Yukon Kuskokwim, the
Board firmly established that location is the determi-
native factor in assessing whether a tribal enterprise is
excluded from the Act’s jurisdiction . . .. The second
premise is that the text of Section 2(2) of the Act
supported the geographically based distinctions
made by the Board. Thus, in Fort Apache and
Southern Indian the Board found that the text of
Section 2(2) precluded the assertion of jurisdiction,
while in Sac & Fox and Yukon Kuskokwim it did not."?

Both these premises, the Board stated, were “faulty[]” 1B

that nothing on the face of the statute expressly excludes
Indian tribes from the definition of employer;'* that
“nothing in the Act’s legislative history suggests that
Congress intended to foreclose the Board from asserting
jurisdiction over Indian tribes[;]” !5 and that the location of
a tribal enterprise was irrelevant to a tribe’s status as an
employer under the Act.'® It, therefore, overruled prior
cases to the extent they held otherwise.'’

Having determined that Indian tribes were not exempt
from coverage by virtue of being excluded from the defini-
tion of “employer” under the Act, the Board held that the
proper standard for analysis of Indian jurisdiction cases
was that set forth in Federal Power Commission v.
Tuscarora Indian Nation (absent an express exemption,
statutes of general applicability govern the conduct of
Indian tribes) as interpreted by the Ninth Circuit’s decision
in Donovan v. Coeur d’Alene Tribal Farm.'® Tn the latter
case, the Ninth Circuit carved out exceptions to Tuscarora
Indian Nation’s general rule, favoring coverage, where:

(1) the law “touches exclusive rights of self-
government in purely intramural matters”; (2) the
application of the law would abrogate treaty rights;
or (3) there is “proof” in the statutory language or
legislative history that Congress did not intend the
law to apply to Indian tribes."”

12341 N.L.R.B. at 1057.

13341 N.L.R.B. at 1057.

14 San Manuel, 341 N.L.R.B. at 1058.

15 San Manuel, 341 N.LR.B. at 1058.

16341 N.L.R.B. at 1059.

17341 N.L.R.B. at 1059.

18751 F.2d 1113 (9th Cir. 1985).

'Y San Manuel, 341 N.L.R.B. at 1059 (citing
Donovanv. Coeur d’ Alene Tribal Farm, 751 F.2d at 1115).

Applying Tuscarora Indian Nation/Coeur d’Alene prin-
ciples to the facts in San Manuel, the Board decided to
assert jurisdiction. It found that none of the three excep-
tions recognized in Coeur d’Alene precluded the exercise
of jurisdiction. It held that the operation of a gaming
casino did not implicate sovereign rights of self govern-
ment, that the Board’s assertion of jurisdiction did not
abrogate any treaty rights, and that neither the express
language of the Act nor its legislative history indicated
an intent on the part of Congress to exclude tribal commer-
cial enterprises from the Act’s coverage.

On appeal, the D.C. Circuit affirmed the Board’s deci-
sion in San Manuel using a somewhat different analytical
approach.?’ The issues, said the appellate court, boiled
down to whether the Board’s assertion of jurisdiction
would impinge on tribal sovereignty and, if not, whether
“employer” as defined in the Act “reasonably encom-
pass[es] Indian tribal governments operating commercial
enterprises?”?! The tribal sovereignty issue was made
difficult by two seemingly conflicting Supreme Court
cases: Federal Power Commission v. Tuscarora Indian
Nation® and Santa Clara Pueblo v. Martinez.** In the
former, the Court stated that “a general statute in terms
applying to all persons includes Indians and their property
interests.” In the latter, the Court held that “[i]n the
absence ... of any unequivocal expression of contrary
legislative intent, we conclude that suits against the tribe
under the ICRA [the Indian Civil Rights Act of 1968] are
barred by its sovereign immunity from suit.”**

The D.C. Circuit suggested an explanation for this
apparent inconsistency, observing that tribal sovereignty
interests are at their strongest when expressly protected
by treaty or “when a tribal government acts within the
borders of its reservation, in a matter of concern only to
members of the tribe” such as when it regulates the status
of tribe members in relation to one another.> “Conversely,
when a tribal government goes beyond matters of internal
self-governance and enters into off-reservation business
transaction with non-Indians, its claim of sovereignty is
at its weakest.”?® As such, “tribal sovereignty is not
absolute autonomy, permitting a tribe to operate in a
commercial capacity without legal constraint.”*’

20 San Manuel Indian Bingo & Casino v. NLRB, 475
F.3d 1306 (D.C. Cir. 2007).

21 475 F3d at 1311.

22362 U.S. 99, 116 (1960).

23436 U.S. 49 (1978).

24 Santa Clara Pueblo, 436 U.S. at 59.

%5 San Manuel Indian Bingo & Casino v. NLRB, 475
F.3d at 1312.

26 475 F.3d at 1312.

27 475 F.3d at 1314.
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Applying this analytical framework, the D.C. Circuit
concluded that the Board’s assertion of jurisdiction over
the Casino, though impinging slightly on governmental
activities, would impair tribal sovereignty in a negligible
manner because “the Tribe’s activity was primarily
commercial and its enactment of labor legislation and its
execution of a gaming compact were ancillary to that
commercial activity.”28 The court, therefore, did not
have to choose between the seemingly conflicting
Supreme Court cases, for, even under the more restrictive
standard expressed in Santa Clara Pueblo, “the NLRA
does not impinge on the Tribe’s sovereignty enough to
indicate a need to construe the statute narrowly against
application to employment at the Casino.”” Having
concluded that the issue of impairment of tribal sover-
eignty did not preclude the Board’s assertion of
jurisdiction, the court turned to the issue of whether
Congress had intended to encompass such tribal operations
in the Act’s definition of “employer.” It concluded that this
issue was properly within the discretion of the Board and
that the Board had not exceeded its authority in holding
that the tribe, in its capacity as owner of the casino, was an
employer covered by the Act.*”

The Sixth Circuit’s Decision

NLRB v. Little River Band of Ottawa Indians
Tribal Government

Majority Opinion

In NLRB v. Little River Band of Ottawa Indians Tribal
Goverment,>' the Band’s tribal council enacted an ordi-
nance to regulate employment and labor-organizing
activities of its employees, including casino employees,
most of whom are not members of the Band. The Board
ordered the Band to cease and desist from enforcing the
provisions of the ordinance that conflict with the Act, and
the Sixth Circuit enforced that order.

The court’s decision turns on whether the Tuscarora
Indian Nation/Coeur d’Alene analysis enunciated by the
Board in San Manuel represents a valid interpretation of
the law regarding tribal sovereignty. The Band directly
challenged that analytical framework, arguing that it
“insufficiently protects inherent tribal sovereignty[]” and
that “generally applicable congressional statutes cannot
preempt any exercise of a tribal government’s inherent
sovereign authority without a clear expression from

28 475 F3d at 1315.

29 475 F.3d at 1315.

30 475 E3d at 1315.

31788 E:3d 537, 2015 U.S. App. LEXIS 9585 (6th
Cir. 2015).

Congress.”** The Board disagreed and the Sixth Circuit
sided with the Board.

In Federal Power Commission v. Tuscarora Indian
Nation>>—the case the San Manuel Board relied upon
for the proposition that “a general statute in terms applying
to all persons includes Indians and their property inter-
ests[,]”—the issue was whether a portion of land owned
by Tuscarora Indian Nation could be condemned under the
eminent domain powers of the Federal Power Act. The
Nation argued that, because the Federal Power Act was a
general act of Congress, it did not apply to Nation lands.
The Supreme Court, citing precedent establishing that
generally applicable federal statutes presumptively reach
the property interests of individual members of Indians
tribes where no provision creates an exception for such
property interests, extended that precedent to hold that
the comprehensive regulatory scheme of the Federal
Power Act encompassed land owned in fee simple by the
Tuscarora Indian Nation. Subsequent decisions of the
United States Court of Appeals held that Tuscarora
stands for the “proposition that a federal statute creating
a comprehensive regulatory scheme presumptively applies
to Indian tribes.”**

The Sixth Circuit, in Little River Band, recognized that,
even under Tuscarora, a comprehensive regulatory scheme
established by statute only creates a presumption that it
covers tribal property interests, and that exceptions
exists.> It noted that, in determining whether those excep-
tions apply, the circuit courts have adopted the analytical
framework enunciated in Coeur d’Alene.’® As noted
above,?’ the Band argued that the circuit courts had impro-
perly interpreted Tuscarora regarding that presumption
and that the exceptions to that presumption set forth in
Coeur d’Alene did not adequately protect tribal interests.
“According to the Band, generally applicable congres-
sional statutes cannot preempt any exercise of a tribal
government’s inherent sovereign authority without a
clear expression from Congress.””®

The Band placed primary reliance on the Tenth Circuit’s
decision in NLRB v. Pueblo of San Juan.*® There, the
Board sought an injunction against the tribe’s enforcement
of a right-to-work statute that the tribe had adopted. The

322015 U.S. App. LEXIS 9585, at *23.

3362 U.S. 99 (1960).

3 Little River Band, 2015 U.S. App. LEXIS 9585, at
#20-21.

332015 U.S. App. LEXIS 9585, at *21.

%2015 U.S. App. LEXIS 9585, at *21.

37 See supra at n.32.

32015 U.S. App. LEXIS 9585, at *23.

3276 F.3d 1186 (10th Cir. 2002) (en banc).
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district court declined to issue the injunction, granting the
tribe’s motion for summary judgment. The appellate court,
sitting en banc, affirmed, holding that “federal statutes of
general applicability do not presumptively apply ‘where an
Indian tribe has exercised its authority as a sovereign . ..
rather than in a proprietary capacity such as that of
employer or landowner.” >

Accepting the Band’s Pueblo of San Juan argument,
said the Sixth Circuit, would mean “Indian tribes may
avoid the presumptive application of a comprehensive
federal regulatory scheme by enacting an ordinance regu-
lating the activities of non-members that directly conflicts
with the federal statute.”*' The appellate court rejected
that interpretation, noting that “not even the states—
whose sovereign powers are explicitly protected by the
Tenth Amendment—may avoid the application of federal
law by enacting directly conflicting legislation.”**

The Sixth Circuit then joined its sister circuits in
concluding that “the Coeur d’Alene framework accommo-
dates principles of federal and tribal sovereignty.”*?
Applying that framework, the court held that, because no
treaty rights were in issue, Board jurisdiction existed
unless “the Band can show either that the Board’s exercise
of jurisdiction ‘touches exclusive rights of self-governance
in purely intramural matters’ or that ‘there is proof by
legislative history or some other means that Congress
intended [the NLRA] not to apply to Indians on their
reservations.” ”** Tt concluded that the Band could estab-
lish neither proposition and that the Board properly exerted
jurisdiction.

Dissent

Judge McKeague, in a forceful dissent, argues that the
lack of evidence of congressional intent to limit tribal
sovereignty requires an inference that the sovereignty
has been preserved and that “the Board’s incursion is
unauthorized by law.”*> The heart of Judge McKeague’s
dissent is that the Tuscarora Court’s statement upon which
the Board relied in San Manuel—“that a general statute in
terms applying to all persons includes Indians and their
property interests[]”—was not essential to the Court’s
opinion, but “is in the nature of dictum and entitled to
little precedential weight.”*® Judge McKeague reasoned
that the Tuscarora Court had no occasion to opine on the

40 Little River Band, 2015 U.S. App. LEXIS 9585, at
*26 (quoting Pueblo of San Juan, 276 F.3d at 99).
412015 U.S. App. LEXIS 9585, at *27.
422015 U.S. App. LEXIS 9585, at *27.
432015 U.S. App. LEXIS 9585, at *29.
442015 U.S. App. LEXIS 9585, at *31.
432015 U.S. App. LEXIS 9585, at *44.
462015 U.S. App. LEXIS 9585, at *47.

Federal Power Commission’s jurisdiction in the face of
congressional silence on the subject because the Federal
Power Act “by its terms addressed ‘tribal lands embraced
within Indian reservations[.]’ »47 The Court, therefore,
“enforced Congress’s manifest intent.”*®

Moreover, inasmuch as the Indian-owned land at
issue in Tuscarora was not within the reservation,
no interest of tribal sovereignty was implicated,
but only tribal proprietary interests. And finally,
the notion that the Tuscarora statement, independent
of the Court’s actual holding, has any controlling or
persuasive weight is negated by subsequent Supreme
Court rulings applying traditional Indian law princi-
ples and upholding tribal sovereignty in the face of
generally applicable federal laws—without even
mentioning Tuscarora.*’

Judge McKeague would adhere to the analysis adopted
by the Tenth Circuit in Pueblo of San Juan—*“federal
statutes of general applicability do not presumptively
apply ‘where an Indian tribe has exercised its authority
as a sovereign ... rather than in a proprietary capacity
such as that of employer or landowner.”” Judge McKeague
further asserts that the Supreme Court’s recent decision in
Michigan v. Bay Mills Indian Community,’° reaffirmed the
traditional principles of non-interference tribal affairs in
the absence of clear congressional intent to do so.”’

Soaring Eagle Casino & Resort v. NLRB

Soaring Eagle Casino & Resort v. NLRB,>? involved the
Board’s assertion of jurisdiction over a casino owned and
operated by the Saginaw Chippewa Indian Tribe of
Michigan on tribal lands. After asserting jurisdiction the

472015 U.S. App. LEXIS 9585, at *47.

82015 U.S. App. LEXIS 9585, at *48 (emphasis in
original).

492015 U.S. App. LEXIS 9585, at *48.

30 34'S. Ct. 2024, 188 L. Ed. 2d 1071 (2014).

>!'In Bay Mills, the State of Michigan sued an Indian
tribe that purchased land outside the tribe’s reservation,
claiming that the tribe violated the Indian Gaming Regu-
latory Act and a compact the State entered with the tribe,
when the tribe built a casino on the land. Although the
federal district court in which the suit was brought
granted the State’s request for an order enjoining the
tribe from operating the casino, the Sixth Circuit reversed,
holding that the tribe was immune from suit because the
relevant federal statute only authorized suits to enjoin
gaming activity located on Indian lands—not gaming
activity on non-reservation land. The U.S. Supreme
Court agreed.

22015 U.S. App. LEXIS 11306 (6th Cir. July I,
2015).
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Board held that the no-solicitation policy adopted by the
casino violated the National Labor Relations Act and that
the Casino also violated the Act by discharging an
employee who was not a tribal member for her violation
of the policy. In that case, a panel majority concluded that
Little River was wrongly decided, that Coeur d’Alene is
inconsistent with Supreme Court precedent and premised
on inapplicable dictum, and that application of the NLRA
to the Tribe is inconsistent with traditional notions of tribal
sovereignty. Nonetheless, in light of the prior panel deci-
sion in Little River, it was “bound to conclude that the
NLRA applies to the Soaring Eagle Casino and Resort,
and that the Board has julrisdiction[.]”5 3

In explaining why it felt that Little River was wrongly
decided, the Soaring Eagle panel started with the Supreme
Court’s decision in Montana v. United States.’* There, the
issue was the authority of a tribe to regulate hunting and
fishing by non-tribal members on reservation land. The
Court recognized “the ‘general proposition that the
inherent sovereign powers of an Indian tribe do not
extend to the activities of nonmembers of the tribe,
when such activity occurs on land not owned by a
member or held in trust for the tribe.””> The Court,
however, also enunciated two exceptions to the general
proposition:

A tribe may regulate, through taxation, licensing, or
other means, the activities of nonmembers who enter
consensual relationships with the tribe or its
members, through commercial dealing, contracts,
leases, or other arrangements. A tribe may also
retain inherent power to exercise civil authority
over the conduct of non-Indians on fee lands
within its reservation when that conduct threatens
or has some direct effect on the political integrity,
the economic security, or the health or welfare of
the tribe.”®

Because neither of these exceptions applied to non-
member hunting and fishing on nonmember fee land, the
Court held that Michigan was permitted to regulate
hunting and fishing on such land. The Court stressed,
however, that “the tribe’s authority as to nonmember
hunting or fishing activities was not limited on tribal
lands.”>’

32015 U.S. App. LEXIS 11306, at *68.

450 U.S. 544 (1981).

35 Soaring Eagle, 2015 U.S. App. LEXIS 9585, at
*38 (quoting Montana, 450 U.S. at 565).

%2015 U.S. App. LEXIS 9585, at *38-39 (quoting
Montana, 450 U.S. at 565-66).

372015 U.S. App. LEXIS 9585, at *39 (citing
Montana, 450 U.S. at 557).

Taking into consideration the Supreme Court’s holding
in Montana and a subsequent holding in Nevada v. Hicks’®
(dealing with the issue of the jurisdiction of tribal courts
over claims asserted under 42 U.S.C. § 1983 against
nonmember state wardens executing search warrants on
trust land within the reservation relating to off-reservation
conduct), the Sixth Circuit held that:

absent a clear statement by Congress, to determine
whether a tribe has the inherent sovereign authority
necessary to prevent application of a federal statute
to tribal activity, we apply the analysis set forth in
Montana.®

That analysis requires that a court:

first determine whether Congress has demonstrated a
clear intent that a statute of general applicability will
apply to the activities of Indian tribes. If so, we
would effectuate Congress’s intent, as Congress
has the authority, as the superior sovereign, “to legis-
late for the Indian tribes in all matters.” If Congress
has not so spoken, we would then determine if the
generally applicable federal regulatory statute
impinges on the Tribe’s control over its own
members and its own activities. If it has, the
general regulatory statute will not apply against the
Tribe as a sovereign. If we find that the generally
applicable federal statute does not impinge on the
Tribe’s right to govern activities of its members[,] . . .
we would assume that, generally, “the inherent
sovereign powers of an Indian tribe do not extend
to the activities of nonmembers of the tribe.” And we
would determine, then, whether the Tribe has
demonstrated that one of the two Montana excep-
tions to the general rule—consensual commercial
relationships between the Tribe and nonmembers,
or conduct “that ... threatens or has some direct
effect on” aspects of tribal sovereignty—applies.
When analyzing the exceptions, we would apply a
totality of the circumstances analysis, considering
factors such as the member/nonmember distinction,
and the location of the conduct at issue (whether on
trust or member fee land, or on nonmember fee
land). If one of the exceptions applies, the generally
applicable federal statute should not apply to tribal
conduct, and Congress must amend the statute for it
to apply against the Tribe if Congress so desires. If
one of the exceptions does not apply, the Tribe would
be subject to the provisions of the federal statute.®

% 533 U.S. 353 (2001).

% Soaring Eagle, 2015 U.S. App. LEXIS 9585, at
42,

02015 U.S. App. LEXIS 9585, at *44-45 (citations
omitted).
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In the case before it, the Sixth Circuit agreed with the
Board that the Act is a statute of general applicability and
that neither the Act nor its legislative history contains
evidence supporting or not supporting coverage of Indian
tribes. Therefore, said the court, “unless one of the
Montana exceptions covers the application of the NLRA
to a tribal-owned casino on trust property, the NLRA
should apply to the Casino and would bar the no-solicita-
tion policy.”®" The court went on to find that the first
Montana exception applied, stating that:

when a nonmember voluntarily enters into a com-
mercial relationship with the Tribe, the Tribe as a
sovereign itself may choose to place conditions on
its contractual relationships with those nonmembers,
and the courts will not annul the private dealings of
the Tribe with nonmembers absent clear statements
of Congress’s desire to abrogate those dealings.

Under the totality of the circumstances, we would
find that the Casino’s no-solicitation policy and its
suspension and termination of Lewis fall under the
first Montana exception.®

Therefore:

if writing on a clean slate, we would conclude that,
keeping in mind “a proper respect both for tribal
sovereignty itself and for the plenary authority of
Congress in this area,” the Tribe has an inherent
sovereign right to control the terms of employment
with nonmember employees at the Casino, a purely
tribal enterprise located on trust land. The NLRA, a
statute of general applicability containing no expres-
sion of congressional intent regarding tribes, should
not apply to the Casino and should not render its no-
solicitation policy void.®

The majority went on to explain, in considerable detail,
why it feels the Board’s Tuscarora/ Coeur d’Alene analy-
tical framework is misplaced.

Comment

Although these two decisions of the Sixth Circuit reach
the same ultimate result, there is considerable reason for

12015 U.S. App. LEXIS 9585, at *46.

22015 U.S. App. LEXIS 9585, at *47.

32015 U.S. App. LEXIS 9585, at *53 (citation and
footnote omitted).

asserting that the issue is far from resolved. Together the
two decisions comprise in excess of 31,500 words. Of
those, over 14,000 are devoted to explaining why that
ultimate result is incorrect®™ and only 7,000 support the
result.®> The fact that two panels of the Sixth Circuit have
such disparate opinions on the issue and that four of the
six judges who participated in the decisions would have
reached a contrary result if they were “writing on a clean
slate” strongly suggests that the issue is ripe for considera-
tion by the en banc court.

There also appears to be a split among the circuits
that may support Supreme Court review. If nothing else,
there is a strong argument that the decisions of the Sixth
Circuit and its sister circuits that have adopted the
Tuscarora/ Coeur d’Alene framework® are in conflict
with the Tenth Circuit’s decision in Pueblo San Juan.
Despite the expansive verbiage employed by the two
Sixth Circuit panels in explaining their respective posi-
tions, the core issue probably boils down to the correct
interpretation of Tuscarora and, more specifically, to
whether the Court’s statement— “that a general statute in
terms applying to all persons includes Indians and their
property interests[]”—is mere dictum or goes to the
heart of the decision. Where better for that issue to be
resolved than at the High Court, itself?

Peter Lareau is the author of “NLRA: Law and Practice”
and numerous other books and articles in the field of labor
law and is the Editor-in-Chief of “Bender’s Labor &
Employment Bulletin.”

Editor’s Note: Currently pending before the Senate and
the House of Representatives are S. 248 and H.R. 511,
identical bills that would amend the National Labor Rela-
tions Act to provide that any enterprise or institution
owned and operated by an Indian tribe and located on its
lands is not considered an employer (thus excluding such
enterprises or institutions from coverage by such Act).

% The 5,000+ words of the dissent in Little River
Band and the 8,800+ words of that portion of Soaring
Eagle that is devoted to explaining why Little Band was
incorrectly decided.

%5 Parts III and IV of the opinion in Little Band.

%6 The Soaring Eagle court suggests that the Second,
Seventh, and Eleventh Circuit have done so. See Soaring
Eagle, 2015 U.S. App. LEXIS 9585, at *30.
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RECENT
DEVELOPMENTS

ADA

Teacher’s Perceived Disability Claim Revived

Silk v. Board of Trustees, Moraine Valley Community
College, District No. 524, 2015 U.S. App. LEXIS 13282
(7th Cir. July 30, 2015)

William Silk was an adjunct professor at Moraine Valley
Community College. In April, 2010, Silk underwent heart
surgery, and remained on medical leave through the
remainder of the spring semester. While Silk was on
leave, the College discovered several troubling issues
about the quality of Silk’s teaching. Not certain when
Silk would be able to return to his teaching job, the
College reassigned to other instructors the summer
school courses he normally would teach. Prior to the
start of summer courses, Silk provided the College with
a medical release, and Silk said he was ready to resume
teaching and would be able to take on a full four course
schedule for the fall 2010 semester.

During the summer, the College administrators told
Silk of his teaching deficiencies, and decided to assign
Silk only two courses for the fall 2010 semester. Silk
claimed that the chair of his department did so because
she did not think that Silk was physically capable of hand-
ling more than two classes. During the fall semester, Silk’s
teaching did not improve, and the College informed him
that no classes would be available for him to teach in
subsequent semesters. In January, 2011, Silk filed a
charge with the U.S. Equal Employment Opportunity
Commission (“EEOC”), claiming that because of
disability and age discrimination, his course load had
been reduced and ultimately eliminated.

Although Silk had been placed on a “do not hire list”
of teachers, another department of the College hired Silk
to teach courses for the spring 2011 semester. After
observing Silk’s teaching, the president of the College
decided that Silk should be fired. In February, 2011, Silk
was terminated.

Silk filed a lawsuit against the College in the federal
district court for the Northern District of Illinois, claiming
that he had been discriminated against in violation of the
Americans with Disabilities Act (“ADA”) and the Age
Discrimination in Employment Act (“ADEA”). Silk also
claimed that the College retaliated against him for having
filed his EEOC charge. The district court granted the

College’s motion for summary judgment, dismissing
Silk’s lawsuit in its entirety. Silk appealed to the Seventh
Circuit, which reversed, in part, and affirmed, in part.

In considering Silk’s ADA claim, the appeals court first
considered whether Silk was disabled as defined by the
statute. Silk did not claim that he had an actual disability.
Rather, Silk asserted that adverse job actions were taken
against him because the College regarded him as disabled.
Although the “regarded as” prong of the definition of
disability does not apply “to impairments that are transi-
tory and minor,” the court found that the College had
failed to show that Silk’s impairment came within the
transitory and minor exception to ADA coverage. The
Seventh Circuit noted that the College had not provided
any evidence as to how long Silk’s heart condition would
last. Also, the condition could not be considered “minor”
because it required heart surgery. Accordingly, the circuit
court concluded that Silk had successfully passed the first
hurdle in establishing his ADA claim, i.e., that he came
within the ADA definition of disability.

The appeals court next considered whether the College
had taken any adverse job actions against Silk due to
having regarded him as disabled. The court rejected
Silk’s contention that the College impermissibly reas-
signed his summer 2010 courses because Silk’s normal
summer courses had been reassigned before the College
was informed that he could return to teaching.

The Seventh Circuit also found that Silk had failed to
sufficiently show that his perceived disability was why in
the fall of 2010, the College did not assign him any future
courses and made the determination, in February, 2011, to
terminate his employment. According to the circuit court,
the evidence was clear that these actions were taken
because the College had the honest belief that he was a
poor teacher—not due to any perceived disability. More-
over, the College’s president, who determined that Silk
should be terminated in February, 2011, was unaware
that Silk had a heart condition. The Seventh Circuit
further concluded there was no factual support for Silk’s
claim that he had been terminated due to his age or that
the termination was in retaliation for his having filed an
EEOC charge.

The evidence was not so clear, however, as to the Colle-
ge’s decision to assign Silk only two courses, instead of
four, during the 2010 fall semester. Although Silk claimed
that the department chair reduced his course load because
she thought he was physically incapable of handling addi-
tional classes, the department chair disputed that she had
made such a statement. Given this factual conflict, the
Seventh Circuit concluded that the district court inappro-
priately granted summary judgment on this aspect of Silk’s
claim. The appeals court, therefore, remanded the case to
the district court for further proceedings.
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Editor’s Note: On appeal, Silk argued that his disability
was the “but for” cause of the adverse employment actions
taken against him. Although the Seventh Circuit has
adopted the “but for” standard in pre-ADA Amendments
Act cases, the court acknowledged that it remains an “open
question” as to whether the standard also applies to post-
Amendment lawsuits. The court, however, “reserve[d]
resolution of this question for a case in which the issue
is squarely before us and adequately briefed.” For a discus-
sion of the appropriate causation standard for ADA claims,
see J. Mook, “Sixth Circuit Adopts ‘But-For’ Causation
Standard for ADA Claims,” 12 Bender’s Lab. & Empl.
Bull. 373 (Sept. 2012).

Employee Not Regarded as Disabled

Fischer v. Minneapolis Public Schools, 2015 U.S. App.
LEXIS 11727 (8th Cir. July 8, 2015)

Danny Fischer worked as a janitor engineer for the
Minneapolis Public Schools (“MPS”). For fiscal reasons,
he was laid off, with eligibility for later recall and rein-
statement. Approximately a year and a half later, Fischer
was notified that he would be reinstated conditioned on his
successful completion of a strength test administered by
Cost Reduction Technology (“CRT”). Fischer completed
the test, which yielded a medium strength score. This was
less than the score needed for the medium-heavy strength
level required for a janitor engineer position. Fischer was
told by CRT that his score was lowered due to that portion
of the test measuring back strength.

Because Fischer’s test score was below that required
for a janitor engineer, he was not recalled. After Fischer
learned that he would not be reinstated, he spoke to
multiple MPS managers and employees about the unfair-
ness of his situation. Although Fischer requested the
opportunity to retake the CRT test, MPS denied the
request.

Subsequently, Fischer sued MPS in the federal district
court for the District of Minnesota. Fischer claimed that
MPS did not reinstate him based upon its perception that
he was disabled in violation of the Americans with Dis-
abilities Act (“ADA”) and the Minnesota Human Rights
Act (“MHRA”), whose provisions are similar to those of
the ADA. Fischer also asserted that MPS violated the
MHRA by retaliating against him for his complaints
about discrimination and his request for the accommoda-
tion of retaking the test. The district court granted MPS
summary judgment, and Fischer appealed to the Eighth
Circuit Court of Appeals.

On appeal, Fischer argued that MPS regarded him as
disabled because MPS believed his back prevented him
from performing his janitor engineer duties. Under the

ADA, an employer may regard an employee as disabled
where the employer subjects the employee to an adverse
job action because of an actual or perceived physical or
mental impairment whether or not the impairment limits
or is perceived to limit a major life activity. In contending
that MPS regarded him as having a physical impairment,
Fischer pointed to statements made by MPS employees
that he was not recalled because of his back, that he was
“incapable of pulling, carrying, pushing, or lifting a heavy
load,” and that his employment would create “a substantial
risk of injury in the workplace.”

Even viewing these statements in a light most favorable
to Fischer, the Eighth Circuit concluded that they did not
mean that MPS regarded Fischer as having an actual or
perceived impairment. Instead, according to the court, the
statements indicated merely that MPS perceived Fischer as
having medium strength, which was less than the medium-
heavy strength level needed for a janitor engineer position.
Additionally, the appeals court explained that an employ-
er’s observation that a worker faces an increased risk of
injury does not create an inference that the worker has a
physical impairment. Accordingly, the court ruled that
Fischer had failed to establish the first element of his
prima facie case of disability discrimination, i.e., that he
was regarded as disabled.

Additionally, the Eighth Circuit found that Fischer
had failed to make out a prima facie case that he had
been subjected to retaliation because Fischer failed to
show a causal connection between his complaints to
MPS and his termination. As the court pointed out,
Fischer began complaining to MPS about unfairness and
asking for a retest only after he learned that he would
not be reinstated. Accordingly, MPS’ decision not to rein-
state him could not be retaliatory since the decision was
made before Fischer’s complaints. Therefore, the appeals
court affirmed the district court’s dismissal of Fischer’s
retaliation claim.

Employee Who Threatened to Kill Supervisor
Has No Disability Claim under State Statute

Mayo v. PCC Structurals, Inc., 2015 U.S. App. LEXIS
13065 (9th Cir. July 28, 2015)

Despite a diagnosis of major depressive disorder,
Timothy Mayo, with the assistance of medication and
professional treatment, worked for his employer, PCC
Structurals, Inc. without incident for several years.
However, in 2010, he told three co-workers that he
“fe[lt] like coming down [to PCC] with a shotgun an[d]
blowing off” the heads of a supervisor and another
manager. The co-worker need not worry, Mayo explained,
because she would not be working the shift when the
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killing would occur. Mayo told another co-worker on
several occasions that he planned to “com[e] down [to
PCC] on day [shift] ... to take out management.” He
told a third co-worker that he “want[ed] to bring a gun
down [to PCC] and start shooting people.” He explained
that “all that [he] would have to do to shoot [the super-
visor] is show up [at PCC] at 1:30 in the afternoon”
because “that’s when all the supervisors would have
their walk-through.”

Mayo’s co-workers eventually reported these threats
and Mayo was called to a meeting with PCC’s Senior
Human Resources Manager who asked Mayo if he
planned to carry out his threats, Mayo said that “he
couldn’t guarantee he wouldn’t do that.” The Manager
immediately suspended Mayo’s employment and barred
him from company property. PCC also notified the police.

That evening, a police officer visited Mayo at his home
to discuss the threats. Mayo admitted making the threats
and that he had two or three people in mind, including the
supervisor. He also admitted to owning several guns,
though he had not decided which gun to use. When
asked if he planned to go to PCC and start shooting
people, Mayo responded: “Not tonight.”

With Mayo’s consent, the officer took Mayo to the
hospital, where he was placed into custody because of
the danger he posed to himself and others. Mayo remained
in custody for six days, and then took leave under the
Oregon Family Leave Act (“OFLA”) and the Family and
Medical Leave Act (“FMLA”) for two months. Toward the
end of this leave period, a treating psychologist cleared
Mayo to return to work, as he was not a “violent
person,” but recommended a new supervisor assignment.
A treating nurse practitioner sent a similar letter. Mayo
also indicated that he wanted to return to PCC, though
there is disagreement as to whether Mayo promised that
he would not repeat his threatening behavior. On May 20,
2011, PCC terminated Mayo.

In August 2011, Mayo sued PCC in state court, alleging
that his termination violated Oregon’s counterpart to the
Americans with Disabilities Act (“ADA”). He argued that
his “disturbing statements and comments ... were the
symptoms of and caused by his disability,” thus making
his termination discriminatory. PCC removed the case to
federal court in January 2012, and moved for summary
judgment, which was granted. The federal district
court reasoned that once Mayo made his threats, he was
no longer a “qualified individual” and, therefore, was not
entitled to protection under either the Oregon statute or the
ADA. On appeal, the Ninth Circuit affirmed, concluding
that Mayo had failed to state a prima facie case.

The appellate court reasoned:

Even if Mayo were disabled (which we assume for
this appeal), he cannot show that he was qualified at
the time of his discharge. An essential function of
almost every job is the ability to appropriately
handle stress and interact with others. And while
an employee can be qualified despite adverse reac-
tions to stress, he is not qualified when that stress
leads him to threaten to kill his co-workers in chil-
ling detail and on multiple occasions (here, at least
five times). This vastly disproportionate reaction
demonstrated that Mayo could not perform an
“essential function” of his job, and was not a “quali-
fied individual.” This is true regardless of whether
Mayo’s threats stemmed from his major depressive
disorder.

(Citations omitted).

Affordable Care Act

Individual Employee Has Standing to
Challenge ACA’s Contraceptive Rules

Wieland v HHS, 2015 U.S. App. LEXIS 12463 (8th Cir.
July 20, 2015)

Paul Wieland, a member of the Missouri House of
Representatives, obtains healthcare coverage for himself
and his family through the Missouri Consolidated Health
Care Plan (MCHCP), a group healthcare plan made avail-
able to him by his employer, the State of Missouri. Prior to
August 1, 2013, MCHCP offered Wieland an opportunity
to opt out of coverage for contraceptives under state law.
But the State and MCHCP discontinued offering the
opportunity to opt out of such coverage following a deci-
sion by the United States District Court for the Eastern
District holding that the ACA preempted the provision of
Missouri state law that required the opt-out. The State of
Missouri did not appeal that decision, and on August 1,
2013, MCHCP placed the Wielands in a healthcare plan
that included coverage for contraceptives.

The Wielands, parents of three daughters and devout
Roman Catholics, believe that they cannot pay for or parti-
cipate in a healthcare plan that includes coverage for
contraceptives or provide such coverage to their daughters
without violating their sincerely held religious beliefs.
They filed a complaint against HHS, generally contending
that HHS’s enforcement or threatened enforcement of
the ACA caused MCHCP to place them in a healthcare
plan that includes coverage for contraceptives, thereby
forcing them to provide that coverage to their dependent
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daughters. They sought a declaration “that the Mandate
[requiring contraceptive coverage] and [HHS’s] enforce-
ment of the Mandate ...” violates their rights and
“an order prohibiting [HHS] from enforcing the
Mandate ...” They also sought a temporary restraining
order (TRO) and a preliminary injunction “prohibiting
[HHS] from requiring that the Plaintiffs’ health benefit
plan contain coverage for contraceptives.”

HHS moved to dismiss the complaint for lack of
standing, asserting that the Wielands lacked standing
because they were challenging provisions of the ACA
that did not apply to them and were seeking an injunction
prohibiting HHS from enforcing the Mandate against
MCHCEP and, ultimately, the State of Missouri, neither of
which was a party to the case. The district court agreed and
granted the motion.

On appeal, the Eighth Circuit reversed. It agreed
with the Wielands that they had established causal connec-
tion between their injury and the Mandate sufficient to
satisfy the causation element of standing. Further, said
the court, the Wielands had adequately alleged a chain
of causation that runs directly from the Mandate to their
placement in a healthcare plan that includes coverage for
contraceptives. Contrary to the holding of the lower court,
the appellate court concluded that there was no “indepen-
dent discretionary action” by Missouri or the MCHCP that
intervened and broke the chain of causation:

MCHCP placed them in a healthcare plan that
included coverage for contraceptives, thereby
causing their injury, as a direct result of HHS’s threa-
tened enforcement of the Mandate against the State
and MCHCP.

ERISA

Employer/Debtor to Benefit Plans Not
Fiduciary under ERISA or Bankruptcy Code

Bos v. Board of Trustees, 2015 U.S. App. LEXIS 13272
(9th Cir. July 30, 2015)

Gregory Bos was owner and president of Bos Enter-
prises, Inc. (“BEI”), which, in turn, was party to a
collective bargaining agreement with the Carpenters
Union (“CBA”) obligating BEI to contribute to several
trust funds that provided benefits to BEI’s employees.
Contributions under the CBA were based on hours of
work and each of the trust agreements defined its respec-
tive fund as including “all contributions required by the
[CBA] ... to be made for the establishment and mainte-
nance of the [respective plan], and all interest, income and

other returns of any kind.” With the exception of the
Health and Welfare Fund Agreement, the trust agreements
defined each fund to include, as well, any other money
received or held because of or pursuant to the trust.

It was undisputed that Bos, personally, had full control
over BEI’s finances, as well as authority to make payments
on behalf of BEI and, therefore, was personally respon-
sible for making the required contributions to the funds on
behalf of BEIL. In March 2009, Bos signed a promissory
note personally guaranteeing payment to the funds of
$359,592.09—the amount he had failed to pay from
August 2008 through January 2009. Although he made
one payment in April 2009, he otherwise failed to meet
the payment obligations required by the CBA and the
promissory note.

The Board of Trustees (“the Board”) charged with
administering the funds filed a grievance against Bos
and BEI to recover the amounts owed and an arbitrator
entered an award in excess of $500,000 in favor of the
Board and against BEI and Bos, individually and doing
business as BEI. Thereafter, Bos filed a petition for
Chapter 7 bankruptcy. The Board intervened contesting
the dischargability of Bos’ debt to it.

The bankruptcy court entered judgment, concluding that
Bos had committed defalcation while acting as a fiduciary
of the Funds and that the debt was therefore nondischarge-
able. The district court affirmed.

Section 523(a)(4) of the Bankruptcy Code provides that
Chapter 7 debtors may not discharge debts incurred due to
the debtor’s “fraud or defalcation while acting in a fidu-
ciary capacity, embezzlement, or larceny.” 11 U.S.C.
§ 523(a)(4). For a debt to be held nondischargeable
under §523(a)(4)’s defalcation provision, the debtor
must have been a fiduciary prior to his commission of
the fraud or defalcation. The courts below had concluded
that Bos’s debt was nondischargeable under § 523(a)(4)
because he controlled money which was contractually
required to be paid to benefit funds subject to ERISA,
and therefore was a fiduciary for purposes of both
ERISA and §523(a)(4). Specifically, each concluded
that because the trust agreements defined the funds as
including contributions “required ... to be made” to the
funds, the unpaid contributions were plan assets. They then
concluded that because Bos, as president of BEI, person-
ally had control over BEI’s finances and the authority to
make contributions to the funds, he personally exercised
the requisite control over the unpaid contributions to be
deemed a fiduciary under ERISA, and therefore under
§523(a)(4).

Ninth Circuit precedent clearly establishes that unpaid
contributions by employers to employee benefit funds are
not plan assets. Nonetheless, several of the district courts
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in that circuit have recognized an exception to that general
rule when the plan document expressly defines the fund to
include future payments. Although the Ninth Circuit had
not previously considered the validity of the exception,
those circuits that have reviewed the issue are split. The
Second and Eleventh Circuits have recognized the excep-
tion, while the Sixth and Tenth Circuits have rejected it. In
Bos v Board of Trustees, the Ninth Circuit joined the two
circuits that had rejected the exception.

It reasoned that even if the unpaid contribution was
converted to some type of plan asset under the trust docu-
ments, that asset could be legally classified in only three
ways. First, it could be deemed a contractual right to
collect the payment when due. Classifying the “asset” as
such a contractual right would not make Bos or BEI an
ERISA fiduciary because neither had authority over the
right—only the funds could enforce the right. If, instead,
the asset was classified as an unpaid past-due contribution,
neither Bos nor BEI could be a fiduciary under § 523(a)(4)
because the event that created the debt—the nonpayment
of the funds—would be the same event that created the
fiduciary status.

Third, in order to avoid the problem encountered by
classifying the asset as an unpaid past-due contribution,
the Board argued that the asset should be classified as
amounts which the employer must eventually contribute
to the plan, but which are not yet due. That classification
fails, says the Ninth Circuit, because “until the time
payment is due, the plan does not actually possess the
money, and in fact has no present right to it.” It, therefore,
is akin to a contractual right to enforce payment, which,
like the first classification, belongs to the funds and not to
the employer, Bos or BEI.

FLSA

Will Independent Contractor Status Survive
New DOL Guidance?

DOL Administrator’s Interpretation No. 2015-1 (July 15,
2015)

On July 15, 2015, the Department of Labor (DOL),
through its Wage and Hour Division, issued its first
Administrator’s Interpretation of the year (“Al 2015-17).
It focuses on the always complex issue of independent
contractor versus employee classification under the Fair
Labor Standards Act (“FLSA”) and makes clear the
DOL has little tolerance for the concept of independent
contractors, stating unequivocally that most workers “are
employees under the FLSA’s broad definitions.” Although

an administrative interpretation does not have the same
legal impact and effect as agency regulations, this Al
will no doubt become the hot topic of FLSA process and
litigation.

In recent years, the DOL has focused its efforts on inves-
tigating misclassification as a priority item. Addressing
this point, Administrator Weil writes that misclassification
can deprive individuals of “important workplace protec-
tions such as the minimum wage, overtime compensation,
unemployment insurance, and workers’ compensation[.]”
“Misclassification also results in lower tax revenues for
government and an uneven playing field for employers
who properly classify their workers.”

The DOL, observing that the FLSA broadly defines
“employ” as “to suffer or permit to work,” adopts the
court-developed economic realities test as the standard
for resolving the independent contractor/employees
status issue. The Administrative Interpretation provides
guidance on each of the six factors in the economic reali-
ties test. Noting that economic dependence is the key, the
test “focuses on whether the worker is economically
dependent on the employer or in business for him or
herself.” “A worker who is economically dependent on
an employer is suffered or permitted to work by the
employer. Thus, applying the economic realities test in
view of the expansive definition of ‘employ’ under the
Act, most workers are employees under the FLSA.” Al
2015-1 lists the six factors as follows:

e Is the work an integral part of the employer’s
business?

e Does the worker’s managerial skill affect the work-
er’s opportunity for profit or loss?

¢ How does the worker’s relative investment compare
to the employer’s investment?

e Does the work performed require special skill and
initiative?

o [Is the relationship between the worker and the
employer permanent or indefinite?

e What is the nature and degree of the employer’s
control?

Al 2015-1 emphasizes that all factors are to be consid-
ered and there is no one factor, including the control factor,
that is determinative of whether a worker is an employee.
These factors are not to be mechanically applied, “but with
an understanding that the factors are indicators of the
broader concept of economic dependence.”

While not a new concept in this area of law, Al 2015-1
reminds that a “label” given to a worker is not determina-
tive. “Thus, an agreement between an employer and a
worker designating or labeling the worker as an indepen-
dent contractor is not indicative of the economic realities
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of the working relationship and is not relevant to the
analysis of the worker’s status.”

Al 2015-1 should be a wake-up call to all businesses
currently using workers classified as independent contrac-
tors. The time to consult labor counsel is now before one or
more of those independent contractors contacts the DOL
or plaintiff’s counsel. An ounce of prevention is worth a
pound of cure.

Contract Lawyer May Be Subject to FLSA’s
Overtime Provisions

Lola v. Skadden, Arps, Slate, Meagher & Flom LLP, 2015
U.S. App. LEXIS 12755 (2d Cir. July 23, 2015)

Beginning in April 2012 and continuing for 15 months
thereafter, David Lola, an attorney licensed to practice law
in California, worked (through Tower Legal Staffing Inc., a
company that provides attorneys and paralegals on a
contract basis to various law firms and corporate law
departments) for Skadden, Arps, Slate, Meagher & Flom
LLP in North Carolina. His job was to conduct document
review for Skadden in connection with a multi-district
federal law suit. He subsequently brought a putative
collective action against Skadden and Tower in the
United States District Court for the Southern District of
New York alleging that they had violated the overtime
provisions of the Fair Labor Standards Act by failing to
pay him overtime premium for hours worked in excess of
forty in a workweek.

As the Second Circuit recited the facts, Lola alleged:

that his work was closely supervised by the Defen-
dants, and his “entire responsibility . .. consisted of
(a) looking at documents to see what search terms, if
any, appeared in the documents, (b) marking those
documents into the categories predetermined by
Defendants, and (c) at times drawing black boxes
to redact portions of certain documents based on
specific protocols that Defendants provided.” Lola
further allege[d] that Defendants provided him
with the documents he reviewed, the search terms
he was to use in connection with those documents,
and the procedures he was to follow if the search
terms appeared. Lola was paid $25 an hour for his
work, and worked roughly forty-five to fifty-five
hours a week. He was paid at the same rate for any
hours he worked in excess of forty hours per week.
Lola was told that he was an employee of Tower, but
he was also told that he needed to follow any proce-
dures set by Skadden attorneys, and he worked under
the supervision of Skadden attorneys. Other attor-
neys employed to work on the same project
performed similar work and were likewise paid

hourly rates that remained the same for any hours
worked in excess of forty hours per week.

Defendants moved to dismiss the complaint, arguing
that Lola was exempt from the FLSA’s overtime rules
because he was a licensed attorney engaged in the practice
of law. The district court granted the motion, finding.
Among other things that Lola was engaged in the practice
of law as defined by North Carolina law, and was therefore
an exempt employee under FLSA. On appeal the Second
Circuit vacated the lower court’s judgment and remanded
for consideration consistent with its opinion.

Observing that North Carolina’s General Statutes do not
make clear whether the review of documents constitutes
the practice of law, the Second Circuit points to an ethics
opinion issued by the North Carolina State Bar, which
partially concerns the question of document review as
the practice of law and “strongly suggests that inherent
in the definition of ‘practice of law’ in North Carolina is
the exercise of at least a modicum of independent legal
judgment.” Turning to Lola’s allegations, the court stated:

The gravamen of Lola’s complaint is that he
performed document review under such tight
constraints that he exercised no legal judgment
whatsoever—he alleges that he used criteria devel-
oped by others to simply sort documents into
different categories. Accepting those allegations as
true, as we must on a motion to dismiss, we find that
Lola adequately alleged in his complaint that he
failed to exercise any legal judgment in performing
his duties for Defendants. A fair reading of the
complaint in the light most favorable to Lola is
that he provided services that a machine could
have provided. The parties themselves agreed at
oral argument that an individual who, in the course
of reviewing discovery documents, undertakes tasks
that could otherwise be performed entirely by a
machine cannot be said to engage in the practice
of law.

Accordingly, the appellate court returned the case for
further development of the facts regarding the independent
judgment issue.

Expert Witness Fees Not Recoverable in
FLSA Action

Gortat v. Capala Bros., 2015 U.S. App. LEXIS 13179 (2d
Cir. July 29, 2015)

After prevailing in a collective action under the Fair
Labor Standards Act (“FLSA”) plaintiffs were awarded
attorneys’ fees and costs that included reimbursement for
expert witness fees. The defendants appealed, arguing,
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among other things, that expert witness fees are not reco-
verable under 29 U.S.C. § 216(b) of the FLSA. The Second
Circuit agreed.

29 U.S.C. § 216(b) provides that, where a defendant has
violated the provisions of sections 206, 207, or 215(a)(3)
of the FLSA, “[t]he court ... shall, in addition to any
judgment awarded to the ... plaintiffs, allow a reasonable
attorney’s fee to be paid by the defendant, and costs of the
action.” The appellate court observed that, under clear
Supreme Court precedent, “a district court may not
award reimbursement for expert fees beyond the allow-
ances authorized by 28 U.S.C. § 1920, as limited by 28
U.S.C. §1821 [$40 per diem and travel expenses].” The
court then held that “§ 216(b)’s reference to ‘costs’ does
not constitute explicit statutory authorization to award
expert fees.”

NLRA

Challenge to New Election Rule Rejected by
District Court for the District of Columbia

Chamber of Commerce of the United States v. NLRB, 2015
U.S. Dist. LEXIS 98789 (D.D.C. July 29, 2015)

On December 12, 2014, the National Labor Relations
Board adopted a Final Rule that drastically alters the
procedures utilized by the Board in representation
cases—the proceedings by which the Board determines
whether employees wish to be represented by a union.
See N.P. Lareau “NLRB Finalizes Election Rule
Changes First Issued in 2011”7 15 Bender’s Lab. & Empl.
Bull. 58 (February 2015). The new Rule became effective
on April 14, 2015, and applies to all representation peti-
tions filed on or after that date.

The Chamber of Commerce of the United States of
America, joined by other management representatives
filed suit in the United States District Court for the District
of Columbia, seeking to overturn the Rule on numerous
bases. On July 29, 2015, that court rejected the challenge.
It summarized its reasoning in the second and third para-
graphs of its opinion:

Plaintiffs mount a broad attack on the rule as a
whole, claiming that it “makes sweeping changes
to the election process” and that it “sharply curtails”
employers’ statutory, due process, and constitutional
rights. But these dramatic pronouncements are
predicated on mischaracterizations of what the
Final Rule actually provides and the disregard of
provisions that contradict plaintiffs’ narrative. And
the claims that the regulation contravenes the NLRA

are largely based upon statutory language or legisla-
tive history that has been excerpted or paraphrased in
a misleading fashion. Ultimately, the statutory and
constitutional challenges do not withstand close
inspection, and what is left is a significant policy
disagreement with the outcome of a lengthy rule-
making process. This is apparent from the Chamber
plaintiffs” heavy reliance upon the dissent to the Final
Rule published by two members of the Board.

Plaintiffs’ policy objections may very well be
sincere and legitimately based, but in the end, this
case comes down to a disagreement with choices
made by the agency entrusted by Congress with
broad discretion to implement the provisions of the
NLRA and to craft appropriate procedures. Given
the level of deference that applies in an APA case,
particularly in the labor context, and for the addi-
tional reasons set forth in more detail below, the
Court does not find grounds to overturn the Final
Rule. The Board’s motion for summary judgment
will be granted.

(Footnote and citation omitted).

Request for Police to Arrest Demonstrators
May Be Protected by First Amendment

Venetian Casino Resort v. NLRB, 2015 U.S. App. LEXIS
11899 (D.C. Cir. July 10, 2015)

During a union demonstration in front of the Venetian
Casino Resort in Las Vegas, the Venetian requested that
police officers at the scene issue criminal citations to the
demonstrators and block them from the walkway because
they were allegedly trespassing upon private property
belonging to the Venetian. The National Labor Relations
Board later determined that that request violated the
National Labor Relations Act (“Act”) even though the
police department had not acted upon the request.

On appeal to the D.C. Circuit, the Venetian argued
that the Board’s decision was in error because the
request was protected by the First Amendment under the
Noerr-Pennington doctrine. Under that doctrine, conduct
that constitutes a direct petition to government, but would
otherwise violate the Act, is shielded from liability by the
First Amendment. The appellate court agreed that Vene-
tian’s request to the police constituted a government
petition within the meaning of the Noerr-Pennington
doctrine, to the extent that the petition was not a sham.
It therefore granted the Venetian’s petition for review,
denied the Board’s cross-application to enforce its order,
and vacated the Board’s order. However, because the
Board had not addressed whether the Venetian’s petition
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was a sham, the court remanded the case to the Board
for further consideration.

In determining that the request of the police constituted
a direct petition to government, the court observed:

As a starting point, a petition “conveys the special
concerns of its author to the government and, in its
usual form, requests action by the government to
address those concerns.” In modern usage, “to peti-
tion” means to “make a request or supplication to,”
and the term has had that meaning since before the
Founding. The Supreme Court has specified that, for
purposes of the Noerr-Pennington doctrine, parties
exercise their right to petition when they “advocate
their causes and points of view respecting resolution
of their business and economic interests,” or attempt
to “influence the passage or enforcement of laws,”
Whether conduct constitutes protected petitioning
activity “depends not only on its impact, but also
on the context and nature of the activity.

Applying those principles, we conclude that the act
of summoning the police to enforce state trespass
law is a direct petition to government subject to
protection under the Noerr-Pennington doctrine.

Requesting police enforcement of state trespass law
is an attempt to persuade the local government to
take particular action with respect to a law. As we
see it, that fits squarely within the traditional mold of
a petition to government protected by the Noerr-
Pennington doctrine.

(Citations omitted).

The court then turned to the “sham” exception to the
Noerr-Pennington doctrine, noting that it “does not cover
activity that was not genuinely intended to influence
government action.” A petition is a sham if it is “objec-
tively baseless” and is “brought with the specific intent to
further wrongful conduct through the use of governmental
process.” The Board will be required to consider that issue
when it receives the case back from the court.

D.C. Circuit Reverses Board’s Failure to Use
“Common Sense”

Southern New England Telephone Company v. NLRB, No.
11-1099 (D.C. Cir. July 10, 2015)

AT&T Connecticut banned employees who interact
with customers or work in public—including employees
who enter customers’ homes—from wearing union shirts
that said “Inmate” on the front and “Prisoner of AT$T” on
the back. Section 7 of the National Labor Relations Act
generally protects the right of employees to wear union
apparel at work. However, under a recognized “special

circumstances” exception, an employer may lawfully
prohibit its employees from displaying messages on the
job that the company reasonably believes may harm its
relationship with its customers or its public image.

The Board, Member Hayes dissenting, held that shirts
in question did not fall within the “special circumstances”
exception. It therefore held that AT&T had violated the
Act when it instituted the ban and when it suspended
employees who refused to remove the shirts after being
instructed to do so.

AT&T appealed to the D.C. Circuit, which reversed. The
appellate court opened its opinion by stating “Common
sense sometimes matters in resolving legal disputes. This
case is a good example.” The Board had found that the
shirts worn by the employees “would not have been
reasonably mistaken for prison garb” and that it was not
“reasonably likely, under the circumstances, to cause fear
or alarm” among AT&T’s customers. In concluding that it
was not required to extend judicial deference to this
conclusion, the court noted that the Board’s “expertise is
surely not at its peak in the realm of employer-customer
relations.” It stated:

[TThe appropriate test for “special circumstances” is
not whether AT&T’s customers would confuse the
“Inmate/Prisoner” shirt with actual prison garb, but
whether AT&T could reasonably believe that the
message may harm its relationship with its custo-
mers or its public image. To resolve this case, it is
enough to ask the question, as Member Hayes did in
dissent: “What would you think about a company
that permitted its technicians to wear such shirts
when making home service calls?”

Filing Suit under FLSA Constitutes Protected
Activity

Arsovski, 362 N.L.R.B. No. 152, 2015 NLRB LEXIS 562
(July 29, 2015)

Beyoglu, a restaurant in New York City, discharged
Marjan (Mario) Arsovski after it received notice that
Arsovski had filed a lawsuit in the United States District
Court for the Southern District of New York, on behalf of
himself and other similarly situated employees, which
alleged certain violations of the Fair Labor Standards
Act (“FLSA”). An administrative law judge determined
that, notwithstanding the wording of the complaint,
Arsovski filed the lawsuit without the consent of any
other employees. By the time the case reached the
Board, it was clear that Beyoglu had discharged Arsovski
for filing the lawsuit, presenting the Board with the issue of
“whether a single employee who files a lawsuit ostensibly
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on behalf of himself and other employees is engaged in
protected concerted activity.”

In D.R. Horton, Inc., 357 N.L.R.B. No. 184, 2012
NLRB LEXIS 11 (Jan. 3, 2012), the Board held that the
filing of a lawsuit by a group of employees is protected
activity. Reaffirming D.R. Horton in Murphy Oil USA,
Inc., 361 N.L.R.B. No. 72, 2014 NLRB LEXIS 820
(Oct. 28, 2014), the Board rejected the argument that the
filing of a class action lawsuit is not protected concerted
activity if only one employee is immediately involved:

By definition, such an action is predicated on a
statute that grants rights to the employee’s cowor-
kers, and it seeks to make the employee the
representative of his colleagues for the purpose of
asserting their claims, in addition to his own. Plainly,
the filing of the action contemplates—and may well
lead to—active or effective group participation by
employees in the suit, whether by opting in, by not
opting out, or by otherwise permitting the individual
employee to serve as a representative of his cowor-
kers. It is this potential “to initiate or to induce or to
prepare for group action,” in the phrase of Meyers
II—collectively seeking legal redress—that satisfies
the concert requirement of Section 7.

Applying the reasoning of Murphy Oil, the Board held
that the filing of the FLSA claim by Arsovski constituted
protected activity and that Beyoglu had violated the Act by
discharging him on that account.

Title VII

EEOC Decides that Discrimination Based on
Sexual Orientation Violates Title VII

Complainant v. Foxx, EEOC Appeal No. 2012-24738-
FAA-03 (July 16, 2015)

When a temporary Front Line Manager (“FLM”)
employed by the Department of Transportation (“DOT”)
at Miami International Airport was not selected for a
permanent FLM position, he filed a complaint with the
Equal Employment Opportunity Commission (“Commis-
sion”) alleging that the DOT did not select him because he
is gay. Acknowledging that, as recently as 1994, it was of
the position that “Title VII’s prohibition of discrimination
based on sex does not include sexual preference or sexual
orientation,” the Commission, nonetheless, held that:

sexual orientation is inherently a “sex-based consid-
eration,” and an allegation of discrimination based
on sexual orientation is necessarily an allegation of

sex discrimination under Title VII. A complainant
alleging that an agency took his or her sexual orien-
tation into account in an employment action
necessarily alleges that the agency took his or her
sex into account.

In doing so, the Commission recognizes that discrimi-
nation based on sexual orientation is not expressly
prohibited by Title VII: “When an employee raises a
claim of sexual orientation discrimination as sex discrimi-
nation under Title VII, the question is not whether sexual
orientation is explicitly listed in Title VII as a prohibited
basis for employment actions. It is not.” (Emphasis
supplied). But, said the Commission, the appropriate ques-
tion “for purposes of Title VII coverage of a sexual
orientation claim is the same as any other Title VII case
involving allegations of sex discrimination—“whether the
agency has ‘relied on sex-based considerations’ or ‘take[n]
gender into account’ when taking the challenged employ-
ment action.”

In reaching its conclusion, the Commission proffers a
number of rationales which may be summarized as:

e “Sexual orientation discrimination is sex discrimi-
nation because it necessarily entails treating an
employee less favorably because of the employee’s

»
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o “Sexual orientation discrimination is also sex discri-
mination because it is associational discrimination
on the basis of sex. That is, an employee alleging
discrimination on the basis of sexual orientation is
alleging that his or her employer took his or her sex
into account by treating him or her differently for
associating with a person of the same sex.”

e “Sexual orientation discrimination also is sex
discrimination because it necessarily involves
discrimination based on gender stereotypes.”

Acknowledging that prohibiting discrimination based
on sexual orientation may not have been specifically
intended by Congress when it enacted Title VII, the
Commission, quoting from the Supreme Court’s unani-
mous decision in Oncale v. Sundowner Offshore
Services, Inc., states: “statutory prohibitions often go
beyond the principal evil [they were passed to combat]
to cover reasonably comparable evils, and it is ultimately
the provisions of our laws rather than the principal
concerns of our legislators by which we are governed.”
Addressing the argument that Congress has frequently
debated the advisability of amending Title VII to expressly
preclude discrimination on the basis of sexual orientation
and failed to do so, the Commission, quoting the Supreme
Court’s opinion in Pension Benefit Guarantee Corp. v. LTV,
counters that the Court “has ruled that ‘[c]Jongressional
inaction lacks persuasive significance because several
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equally tenable inferences may be drawn from such inac-
tion, including the inference that the existing legislation
already incorporated the offered change.””

The Commission’s decision, of course, is not binding on
the federal courts but they may defer to it if it represents a
reasonable interpretation of the statute. In deciding
whether to extend deference the courts, almost certainly,
will take into account the fact that, since the EEOC was
created in 1965, the Commission has consistently taken the
position sexual orientation discrimination does not consti-
tute discrimination prohibited by Title VII. Such changes
in administrative statutory interpretation are frequently
discounted by the courts as representing political rather
than legal determinations.

Whether the lower courts decide to extend deference or
not, it may reasonably be anticipated that the issue will
remain at the forefront for the next decade or so.

Fourth Circuit Holds Hiring through Temp
Agency Does Not Avoid Title VII Liability

Butler v. Drive Automotive Industries of America, 2015
U.S. App. LEXIS 12188 (4th Cir. July 15, 2015)

Brenda Butler was hired by ResourceMFG, a tempo-
rary employment agency, to work at Drive Automotive
Industries in Piedmont, South Carolina. Drive and Resour-
ceMFG each exercised control over various aspects of
Butler’s employment. Butler wore ResourceMFG’s
uniform, was paid by ResourceMFG, and parked in a
special ResourceMFG lot. ResourceMFG also had ulti-
mate responsibility for issues related to discipline and
termination. Drive, however, determined Butler’s work
schedule and arranged portions of Butler’s training.
Drive employees supervised Butler while she worked on
the factory floor.

After ResourceMFG, in response to a request by Drive,
terminated Butler’s employment, she filed suit against both
companies in South Carolina state court. Drive removed
the case to federal court and the parties agreed to dismiss
the case against ResourceMFG, leaving Drive as the sole
remaining defendant. In April 2013, the district court
granted Drive’s motion for summary judgment, finding
that Drive did not exercise sufficient control over Butler’s
employment such that it could be liable as her employer
under Title VII. Butler appealed to the Fourth Circuit,
which reversed. Joining seven other circuits that have
considered the issue (the Second, Third, Sixth, Seventh,
Ninth, Tenth, and Eleventh), the Fourth Circuit held that
multiple companies can each be the “employer” of the
same employee under Title VII. In Butler, the appellate
court concluded that Drive Automotive and Resource

MEFG were joint employers and that both could be liable
for her claims of Title VII sexual harassment.

The court articulated a nine-part “hybrid” test, which
considers both the common law of agency and the
economic realities of employment, to determine an entity’s
joint employer status. The three primary factors are (1)
which entity has the power to hire and fire the worker;
(2) which entity supervises the employee’s work; and (3)
where and how the work takes place. The first factor deter-
mines ultimate control. The second factor assesses day-to-
day practical control. The third determines how similar the
work functions are compared to those of a regular
employee at the workplace. The remaining factors look
to responsibility for payroll, tax and other employment
records, along with job training. None of the nine factors
alone is dispositive. The Fourth Circuit recognized the
factors may be modified depending on the industry
involved. The Fourth Circuit adopted this majority view
because it seeks to prevent those businesses that effectively
“employ” a worker from evading liability by hiding
behind another, such as a staffing agency.

As to the case before it, Drive was a joint employer
because the temporary and regular staff worked side by
side using the same equipment; the work Butler performed
was part of Drive’s core business; and Drive exhibited
significant control over Butler’s employment (she was
fired by the staffing agency at Drive’s request). Merely
because Butler wore a staffing agency uniform, received
her pay from the staffing agency and parked in a lot used
only by staffing agency workers did not shield Drive from
Title VII liability.

Plaintiff Bears Burden of Maintaining
Correct Address with EEOC

Maggio v. Wisconsin Ave. Psychiatric Center, Inc., 2015
U.S. App. LEXIS 12787 (D.C. Cir. July 24, 2015)

An individual who files a charge of discrimination with
the EEOC or similar state agency is required to provide the
agency with his or her contact information, including a
mailing address and phone number, so that the agency
can notify him or her of any developments, including the
outcome of the charge. Current regulations require the
individual to notify the agency “of any change in
address and ... any prolonged absence from that current
address so that he or she can be located when necessary
during the Commission’s consideration of the charge.” 29
C.FR. §1601.7(b).

Significantly, once the agency issues a right-to-
sue notice, the individual has 90 days to file a lawsuit
when bringing claims under Title VII, the ADA, ADEA,
or GINA. Failure to bring a claim in that time period
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ordinarily means that the suit is barred by limitations.
There is an exception to this hard 90-day rule, however,
under the doctrine of equitable tolling. In order for equi-
table tolling to apply, the individual must show “(1) that he
has been pursuing his rights diligently, and (2) that some
extraordinary circumstance stood in his way and prevented
timely filing.” Holland v. Florida, 560 U.S. 631, 649
(2010).

What happens when an individual provides both his own
and his attorney’s contact information when filing an
EEOC charge, relocates to another state to care for a
sick relative without notifying the agency of his new
address, only to later learn that the EEOC had mailed a
notice of right to sue to the address on file more than 90
days beforehand? As the D.C. Circuit recently affirmed,
the individual’s claim is barred.

Matthew Maggio filed a charge of gender discrimination
on May 11, 2012 with the EEOC. He provided his current
mailing address in Washington, D.C., while also providing
his attorney’s mailing address, phone number and e-mail
address. A month prior to filing the charge, Maggio had
moved to South Carolina to care for his ailing mother. He
had not, however, provided a forwarding address either to
the agency or to the post office.

On November 26, 2012, the EEOC mailed a right-to-sue
notice to Maggio’s D.C. address (but did not provide a
copy to his attorney), which Maggio claimed he never
received. Neither Maggio nor his attorney contacted the
agency to ask about the status of his charge until June
2013, over a year after Maggio first filed the charge.
Finally, on June 21, 2013, nearly seven months after the
right-to-sue notice was issued, Maggio filed his complaint.

The district court dismissed Maggio’s case since he
failed to file suit within 90 days of the mailing of the
right-to-sue notice. Maggio appealed, explaining that
even though he did not update the EEOC as to his own
change of address, he thought the EEOC would send the
notice to his attorney, whose information he had provided.

In a 2-1 split, the D.C. Circuit affirmed the dismissal of
Maggio’s claim. In a brief opinion, the majority sided with
numerous other circuits that have held that “when a
complainant fails to receive a right-to-sue notice because
he gave the EEOC an incorrect address or because he
neglected to inform the EEOC when he moved, the
complainant is at fault and he is not entitled to equitable
tolling.” In a passionate dissent, Judge Rogers argued that
“the fault [should] lie[] with the EEOC, not Maggiol,]”
given that the EEOC’s own manual states that right-to-sue
notices should be sent both to the charging party and his
attorney.

Ledbetter Act Does Not Extend Time to Bring
Demotion Claims

Davis v. Bombardier Transp. Holdings (USA), Inc., 2015
U.S. App. LEXIS 12624 (2d Cir. July 22, 2015)

In litigation, as in many other parts of life, timing is
everything. In “Plaintiff Bears Burden of Maintaining
Correct Address with EEOC”, supra, we discussed the
issues surrounding lawsuits filed after the resolution of
EEOC and state agency charges. A similar issue came
before a New York federal court recently and was met
with a similar outcome: a plaintiff who files a claim too
late has nobody but himself or herself to blame.

The Lilly Ledbetter Fair Pay Act of 2009 (“Ledbetter
Act”) was passed to overrule the Supreme Court’s decision
in Ledbetter v. Goodyear Tire & Rubber Co., 550 U.S. 618
(2007). The Ledbetter Court had ruled that an employee is
barred from bringing wage discrimination claims that the
employee received less than similarly situated employees
because of his or her protected status (gender, age, race,
etc.) when the decisions regarding pay are made outside of
the limitations period.

In response, Congress passed the Ledbetter Act to
amend Title VII, the ADA, and the ADEA to extend the
time for an employee to file suit, primarily by treating each
paycheck as a discrete act of discrimination. The Act
states:

[A]n unlawful employment practice occurs, with
respect to discrimination in compensation in viola-
tion of this subchapter, when a discriminatory
compensation decision or other practice is adopted,
when an individual becomes subject to a discrimina-
tory compensation decision or other practice, or
when an individual is affected by application of a
discriminatory compensation decision or other prac-
tice, including each time wages, benefits, or other
compensation is paid, resulting in whole or in part
from such a decision or other practice.

42 U.S.C. §2000e-5(e)(3)(A).

In other words, the time period to bring a wage discri-
mination claim restarts every time the employee is paid,
and an employee who later learns of discriminatory pay
practices may proceed as long as any of their paychecks
were received within 300 days or less of the date he or she
files suit.

But what about the situation where an employee claims
that he or she was demoted for discriminatory reasons,
rather than being paid less than his or her similarly situated
co-workers? In Davis v. Bombardier Transp. Holdings
(USA) Inc., the Second Circuit concluded that the
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Ledbetter Act does not extend the time for filing demotion-
related wage claims. There, Natasha Davis was hired as a
Customer Service Agent at JFK Airport in 2002. Her title
was changed in 2004 to Air Train Agent II, as she was
responsible both for monitoring the computer-driven train
that transports passengers between airport terminals, and,
unlike Air Train Agent I’s, manually operating the train in
case of emergency. Five years later, in January 2007, Davis
took disability leave, ultimately having at least six eye
surgeries before attempting to return to work in August
2007. At that time, Bombardier asked Davis to submit to
a physical. The parties dispute whether she passed the
physical, but in any event, Bombardier determined that
Davis was not safe to operate the train in an emergency.
Consequently, on September 1, 2007, Davis returned to
work as an Air Train Agent I and, correspondingly, was
paid 75 cents less an hour going forward. Davis then sued
her Bombadier for disability discrimination and retaliation
on the ground that she was demoted for illegal reasons.
Notably, she did not bring a wage discrimination claim.

Bombardier argued that her complaint was time-barred,
because she had waited more than 300 days (indeed, nearly
three and a half years) to file suit after the September 2007
“demotion” decision was made. Davis claimed that the
Ledbetter Act rendered her claim timely. The district
court agreed with Bombardier and dismissed the suit.

On appeal, a unanimous three-judge panel of the Second
Circuit affirmed. Agreeing with the Third Circuit, the only
other circuit to have considered the issue, the court
concluded that “‘the plain language of the [Ledbetter
Act] covers [only] compensation decisions and not other
discrete employment decisions,” such as hirings, firings,
promotions, and demotions.” Unlike wage discrimination,
the court explained, an employee who has been demoted is
immediately aware of the decision and its corresponding
loss in pay, and the employee can therefore seek out an
explanation from his or her employer. Consequently,
because the decision that Davis was challenging was her
“demotion,” rather than the decision to pay her less, her
claims were time-barred.

As in the situation where an employee fails to update his
or her address with the EEOC and misses the 90-day dead-
line for filing suit after an administrative charge is
resolved, employees are also under a duty to bring suit
promptly when they have notice of any potentially illegal
decrease in wages. Employers, in particular, benefit from
being able to efficiently determine the limits of the time-
frame for which they may face potential exposure in
litigation.
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If you have any questions about the status of
your subscription, please call your Matthew
Bender representative, or call our Customer
Service line at 1-800-833-9844.
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ATTENTION READERS

Any reader interested in sharing information of interest to the labor and employment bar, including
notices of upcoming seminars or newsworthy events, should direct this information to N. Peter
Lareau, 61113 Manhae Lp. Bend, Oregon 97702, e-mail: nplareau @gmail.com, or Mary Anne
Lenihan, Legal Editor, Labor & Employment, LexisNexis Matthew Bender, 630 Central Avenue,
New Providence, New Jersey 07974, (908) 673-3364, maryanne.lenihan @lexisnexis.com.

If you are interested in writing for the BULLETIN, please contact N. Peter Lareau via e-mail at:
nplareau@gmail.com or Mary Anne Lenihan via e-mail at: maryanne.lenihan @lexisnexis.com.

(Pub. 1239)



September 2015

323

EDITORIAL BOARD CONTACT INFORMATION

David W. Garland
Epstein Becker Green
Newark, New Jersey
DGarland @ebglaw.com

Bruce S. Harrison
Shawe & Rosenthal
Baltimore, Maryland
harrison @shawe.com

Lex K. Larson

Employment Law Research, Inc.
Durham, North Carolina
elr@larsonpubs.com

Laurie Leader

IIT, Chicago-Kent College of Law
Chicago, Illinois

lleader @kentlaw.edu

N. Peter Lareau
Editor-in-Chief
Bend, Oregon
nplareau @ gmail.com

Jonathan R. Mook

DiMuro, Ginsberg & Mook, P.C.
Alexandria, Virginia

jmook @dimuro.com

Peter J. Moser

Hirsch Roberts Weinstein LLP
Boston, Massachusetts
pmoser @hrwlawyers.com

Arthur F. Silbergeld

Fulbright & Jaworski LLP

Los Angeles, California

arthur.silbergeld @nortonrosefulbright.com

Darrell VanDeusen
Kollman & Saucier, P.A.
Timonium, Maryland
dvand @kollmanlaw.com

(Pub. 1239)



Lexis Advance® Labor & Employment Practice Page

Find top labor and employment sources as soon as you sign in. The Lexis Advance® Labor &
Employment Practice Page brings your trusted, go-to employment sources to the first screen you see—
comprehensive primary sources (cases, codes and regulations); authoritative analysis, practical guidance
and expert commentary; plus relevant and trusted news you can’t find elsewhere. Designed specifically for
labor and employment practitioners, you can see the sources you count on and discover what else can help
you, even tools beyond Lexis Advance, before your first click. Add your own favorite or often-used sources
to the page for even faster access. Lexis Advance Labor & Employment Practice Page ... Cut right to the
chase.

EXCEPTIONAL CONTENT

Get the best information to work from—authoritative LexisNexis® resources, coupled with expertise from veteran

authors and legal editors who specialize in labor and employment law.

. Powerhouse treatises—Rely with confidence on more than 75 authoritative treatises covering nearly every niche
topic within labor and employment law, including Matthew Bender® titles such as Larson on Employment
Discrimination, Labor and Employment Law, ADA: Employee Rights and Employer Obligations, and Wages and
Hours: Law and Practice. Take advantage of expertise from Littler Mendelson and Xpert HR with sources written
by top attorneys and designed to make the law accessible and practical.

° Monitor the current state of labor and employment law with immediate access to a vast catalog of primary-law
content including cases, full-text labor arbitration decisions and agency materials, as well as the high-quality
analysis provided with Shepard’s® Citations Service. Spend less time finding, and more time analyzing, with
immediate access to federal and state statutes and regulations and 50-state surveys.

° Better news, better insights from an exclusive combination of top daily news sources including The Wall
Street Journal®, The New York Times® and Mealey’s ' Daily News: Labor and Employment, plus timely analysis
and commentary on breaking labor and employment news from Law360®, Bender’s Labor & Employment
Bulletin and Employment Law: Mealey’s™ Litigation Report.

EXPERT ORGANIZATION

Start working faster with better direction. LexisNexis editors review the deep resources across LexisNexis and

ensure the most relevant labor and employment sources are at the top of the page. You uncover the best labor and

employment resources—the ones most likely to help you—in the least time.

° Top titles stay within reach. Most-used and best-regarded labor and employment sources—primary law,
treatises, daily industry news and more—are in your sightline. Click once and go.

. Uncover the unexpected. What you don’t know can hurt you. The Labor & Employment Practice Page brings
you the best possibilities, including resources you didn’t know existed.

° Need a bigger picture? You’ve got it—A to Z. Select View all sources and get a full, alphabetical listing of
LexisNexis labor and employment resources. You can be confident you don’t miss a thing.

° Research a legal topic—no search needed. No extra steps either. Key legal topics for labor and employment
practitioners are right on your page. Select and review results.

o Make it your page. Add other most-used sources or your source combinations to the easy-to-access Favorites
pod.

EXCLUSIVE TOOLS

Leverage the differentiators, i.e., Lexis Advance tools that help you dig deeper faster, tools no other online publisher

offers.

o Get more of what you need for transactional work. Lexis Practice Advisor® Labor & Employment module*
provides step-by-step practical guidance on labor and employment related transactional matters and issues, plus
with model forms drafted by leading practitioners, you can quickly customize documents for specific client
situations.

° Get built-in research help. The red search box offers legal phrase suggestions and points you to popular labor
and employment cases and statutes as you enter your search. Plus your search is automatically filtered to your
practice area.

o Select a case passage—and uncover connections. No search or cite is needed with Legal Issue Trail™,
exclusive to Lexis Advance. Pinpoint cases that reference a passage you select, revealing connections you may not
see otherwise.

e  Work anytime, anywhere on practically any device. Screens for Lexis Advance Practice Pages adapt
automatically to fit the size of your device. (And you can print easily with a Safari® plug-in.) No apps needed.

*Requires additional subscription.



