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Definition of
Qualified Business
Income (QBI)

(QBI refers to net income
or net loss)



Business:Peductionsions
(Finahreg:text-not incprop. regs:) regs.)

0(Gearelly.alleduy fiond sEtdbuiagblelioatn s
tradéorbusinessess anestaken:intoraccountount
farrpurposes of computing QBl tothel to the
extentithatithe requirements:ofcsection’ section
199A%and this'section: arerothepwisererwise
sa@aitsfieslf’i ed. O




OFfmopurppter pfosseisn 090 A sréyc deidocnionk $@hAaso n

o the:deductibleportion:of the taxton:selfx on self-employmentnt
income under! e r sectiom k64(f)} (1),

o theself!f-employed:health:insurance deductioncunderon under
segctiom 46232 (1), andd

o the:deductionifor contributions toqualified qualified
retirement plans:undernder sectiom40404

ane=considéredratiributableicaatrade ar busithessr business
iotheextentent thlhathe ihdiedubln ditovd idcawad ©sm gr
the:trade’lor businessiis taken inteaccount inccount in

calculating the @allowable/deductionson-aion, on a propoertighateate
basisdotthelgross incomexeceived fromvthé frade ahe trade or
busgnegdsé s Beg.01.199R3@(Ny) 1. 199 A

Observationbn: Notinitheproposed regs.reqgs. 7




Final Reég:cPreamble Statementment

0/All d b dudteod w attribital it -attradet on Businegsisiness should bestakencen

intocaccount for purposes:of-computing-QBl:exceptitoitheextentto the extent
pirooVeid de dctboyr 189 cabd todse 129 9Aioasn’d t hese reg

Observationsns: ForrNOLIpurposes:{a) the) the dedlctibi®pamof SEf SE
taxx, (b) the deductiontfiom for selff-employed:hiealthinsurancirance ane:
atttibiitablelto-ath a T-B imIRSSPHlb.

(c))a=deductioniundem der §404%(Keaghyh, SEP,,et¢cs).) iss‘nabiabé e
treatad:dszattributablettolthe tradéer business: business offstichh
innididwai. dpwat72(0)(4pe)r 172(d) (4) (d) .

Observationbn: The:=negative implicationdnithe in the statutete is:
that,tabsent:172(d)(4)(d)sthe deductiondSatTon IS a T-B
deductionon.




IRS Q&AS:s Q32

Ol lwawi@s! titao | cchn tehyah the rucea n
proposed:regulationsiunder § 1.199AA-1
through 1.199A 9 A-6 toccalctlatée-qualified
business:income (QBl)forimy2048tax

returnn Daes ¢histmeamilcdonothavesto

includel adjustmentsdor tems suechiasdhe
deductible portioniobself -employment: taxx;
selff-employed:healthiinsurance deduction;
ontheself:f-employed:retirement-deduction
wherncalcuddtieod ima @bl mg2o‘my” QB |

hee |



Answer:toiQ3232

0.£..“The Elhoee @b lonve edjtshreentsifar eelffa «
employmentteixtself self-emplioyed:hcaltaith
instinancecdeduction.tand thewselfhe self-employed:d
retifement dedietion: tion are:examplesofs of
deductionsrattributabletola trade ortrade or

business:for purposes)of:section d99A.n 199A.
Theredsinoinconsistericjtency between:thehe
proposed: and:finaliregulations-ondhis issuéehis issue.
QBlimustsheladjustedsfor dhése tlemsdnitems in
20188 . 0




IRS Q&AS:s Q33

orH:elahl itshirahae stermaime eaidplryeamb-u ms
Conporationdor greater:-than2%

shareholders:reduce qualified-business

income (QBIl)zat the entity:level\by-reducing
the-ordinanxincomecused to: compute

allocable @B Hf| take the self -employed

health insurancerdeduction: forithese

premiums endanyindividual tax return; do 1

have:-to alsoincludel this:deduction‘when

calculating my QBI from therS -Corppotim@a?t’ |

11




Answer:toiQ33

0(Gearelly.athd syl f-emplhyed:hsadhh | f
insurance:-deduction tindersections162(1pis
considered-attributablettola trade:or

business:for purposes»of:sectiond199A and

willlbea deduction incdetermining QB This
mayyresuitin QBICheing ¢éduceddan beth the

emtity ziny tha nidarehdicer Bhed’r e h ol der

Observation: The result would be a reduction of QBI from other
sources. The shareholder level 162(l) deduction is attributable to

W-2 wages, (not QBI which is the S corp pro rata share an not SE
earnings).




Final Rég:cPréamble Statement:Continuedntinued

0TThh €redsme @spurtyienD erpl alretlimvededine@®mmd t h e

addfess = whether-deductionsiforis for:

A unreimbursed partnership.iexpensespenses.

A thedinterestexpense-toacquire partnershiprand:S:hip and S
corporationdnterests;cand:, and

A stateandilocal taxesaxes

are-attributable:to a trade or:business asisuch:=guidance h guidance

Is: beyonddhe&scepeope offthetsh exsiéatimesg’'ul ati ons.

Observationon: Staatirecomantcooemere natX¥elsib@ankée n o
tod 6 T-B undersectionion §62(a)(1) butut are: underr §1722(per:r

pub))

13



Finah Reg.«Clarificatiomon:461() 461 (1)

A Generally)an-NON deductionunder under §1722does:notot
reduce QBIE L.

A However: an:excess business loss:under section:r section
461 jsitreéatedfasiaas a nettoperatingiloss carryovertaver to
the=fallowingitaxable yéae year andidoes:reduce:QBlinthen the

subsequent taxable:year innwhich itisideducted.deducted.

Reg;. 171994 A-3()(1)(W)v)

Observationon: AmNQLIfrom 20X7)carriedtoed to
201'8°doesnonireducel the:2018 QBH & QEI.

14




Aggregationof T -Bs
Reg. 1.199A -4

Irrelevant if T.l. is below the
Threshold Amount



The=Goalof AggregatiomiIs
To Combineithe
W2 Wages and
UBIA‘obthellE: T-Bs

81.199A -4



https://www.ecfr.gov/cgi-bin/text-idx?SID=85d812d3fe6033ada271bafab5cc45c7&mc=true&node=se26.4.1_1199a_64&rgn=div8

W2 wages and
UBIA Disappear
W/O Adareagation

17




o
W2+UBIA

Limit

With Aggregation

18




BigyChangejin FinaliRegulations

A RPEs can aggregate at the entity
level.

A But is that a good idea?

O Not necessarily if the aggregated
businesses have a mix of W -2 wages
and UBIA.

19




Six«Conditions for Aggrégationyation

Reg;. 111994 A-4()(1) ) o (5)
(natfristatuie)ite )

1) AT-B (includidgran RREBEE), nattaa

hebbyominvestment; owhedwned
directly lor thratigh an RPE. RPE.

2) 50%.0p Morei€commom@wnérshi:rship.

20




- -
Finah REg.cCatmomOwnership rkést [Sicodions |

o(i') The same person or group
by attribution under sections 267(b) or 707(b), owns

50 percent or more of each trade or business to be

aggregated, = meaning in the case of such trades or

businesses owned by an S corporation , 50 percent

or more of the issued and outstanding shares of the

corporation, or, in the case of such trades or

businesses owned by a partnership, 50 percent or

more of the capital or profits
Reg. 1.199A -4(b)(1)(1)

Observation: The final reg. preamble clarifies that

of

a 0C corporation may constitute

group. o

21




SixcConditions

Attbliion einden26es (bp ihcludés

A Family:  brothers and sisters
(whether by the whole or half
blood), spouse, ancestors, and
ineal descendants (8267(c)(4));
and

A Trust and Beneficiary. A fiduciary
of a trust and a beneficiary of such
trust ( 8§267(b)(1)(6)).

22




Sectiom 07 () (attribution:

A a partnership and a person owning, directly
or indirectly, more than 50 percent of the
capital interest, or the profits interest, In
such partnership, or

A two partnerships in which the same
persons own, directly or indirectly, more
than 50 percent of the capital interests or
profits interests.

23




Six«Conditionsns

3) The:commonwwnership standarchmustrexistiboth: xist both:
a) fanthéemajorityof the taxiyeanandear and
b)) omtbiedabhdayleftheftakydarn(peeindlpegEinal regs.).

4) The:TT-Bssmusthavethethe samedabayearsars (andignorere
shortyears): sBewarewoffiscal year RPEsar RPEs.

5) Nottann SSTHE (alsocnotcQRDSIor QP TRHT PI).
6) IntegratedBlSinessiess. Mustineeiet twocobthiéeee
business:integration factorsa(detats belowyil below).

24




Business: integratiom Factorsactors

1) SamecsProdutis; RropemyertSewicésrvhees. The T-B provideses
praductst s, propertyfor servicesthataréat are thessamene (farrexampleylia, a
restaanant ancha foodftruck)tonc k) or custamariy offenétictogétheryether (farr
example|@ gas)statiomandracariwvash)y wash);

Observationon: madified:in findl regsrtayincludenealestate d! estate T-B.

2) Shareddacilitiéstor € entiGlized Blisindss Eiemesnts Elements. ThHee
businessessshareare fadiliigSes onrshare e significanheentralizedlized
businessselermentents (farnexample; icommonpersonnel; @aceotintingeounting,

legah Imanufacturingrpurchasinghbuman,resoureesyosources, or
information dechnologyresounces)yorces); or

3) Coardifiatiohnon Reliflwdézonc@nerAibthemdnother. The:businesses:are are
operatec:in coardinationwithponreliance onjietherdbusinessesimusinesses in
the=aggregatedigroupr-(forrexample; supply: chaipply chain
interdependencies)ies). oe




Individual Aggregatitemtion
A drmnndividdal vmivdawarkgamatyadesgpg r egat e

businesses-openatechdirectiViorctiv or thiroualanRPEPEE ..
The=Parpoesesaf Aggregationation

Ol &dn radnviduan dagveigdidsanhulta g gmeeg at e F

buwsshegsess..s @QHElFW-2 wages:andrdBIABI A off
gunaflied piuoeecdty prno pe cotmpinamiu.s’t b e

A dManndividd&l maydabsubiract fromfthertrades orades or
businessescaggregategd=oyeaniRPErbitiMtayput may
aggiegatetadditionaldraaesicrdoeisinesbessiiths ses with
the RPRPagaregadigng. L. gati on é.

(Reg;. 171994 A-4()(2)0))) )

26




RPE Aggregationion
A 6MMMPRPEy amarygategigiticss gaklueindstea dieesatalr
directiytlor thrabgivaddwerlower-tiesiRREE.” 0

A 8If £n R@N it<RP Boek hes edgfeqgdto, ensliipielonmerssobsgof
am RBEheed:dohaggnegate ymthe sanieananner manner.”0

A BIf £n R® B agRE&esasultipletifsdesrercbrisinessessinesses, thee
RPE mustcampuieste andireport QBIJIW, W-2 wages;andiUBIAZI A
offquabfied¢prioperpyerty fanth@aggnegatechtradetoade or
busiiesssse..” 0

Reg:. 11199 A-4(1) (2)Gi) 1)

e

27




Whemils Adgregationtundésinable?rable?

A The=key is facts titat foree the W the W-2 wage dinitnit
faraal T-B toobee redliced tfdmb0% 0/25%.25%.

A Recallil: IfTILlisiabovethe threshold amoeunt;mount,
thesW22WUBIAIllimitisit is thexgreaterof of:

() 50%, ifitthe WW-2 wages:paid;ior, or

(il)) 25%. ofithe WWV-2 wages: paid:andh2:5% of /%, of
the=UBIA of qualified propertyrperty
attributable'to-a‘tradet onbusinessisiness.

28




Examplel of tindesirable Agoregationjation?
A F issanrunmarriedindividdal withal with taxablelindemefe of
$2,7/2200M0.

A F enlyyownsitwailvo T-B'G:s X and X, @anal theWaneelgini@le t h ¢
farraggregatienion.

A T-B X(has business-income ofi$1,000;000,(pays\W, pays W-2
wages ©f$400,0000 and does notownanyWBlAny UBIA.

A T-B Yhas busingss-income ofi$d,0005000,(paysio Ways no W-
2 wages;andowns\JBiAlaf $5,000;00000,000.

A Al bf tlo=ftaxipdyer'stoahxepiagpee G3SV-2ovageest | N c 0

29




Witheut:Aggregation

QBI W-2 Wages Pd. UBIA
T-B: X 1,000,00¢ 400,000 0
T-B: Y 1,000,00C 0 5,000,000

Common with a real estate T

-Bandanon -realestate T -B.

WithhAggregation
QBl W-2 Wages Pd. UBIA
T-B: XandY 2,000,000 400,000 5,000,000

30




199AADE duthioni Witheut I Aggregatton

The Lesser of

l—l—\

The Greater of

l_l_l
QBI QBl QRD Tentat.
X 50% of | 25% of W-2 | Com- + 199A
20% W-2 Wages ponent | QPTPI Ded.
QBI Wages + Com- | (Combin
2.5% x U.B. ponent ed
Amount)

XT-B

1,000,00¢ 200,000 200,000| 100,000 200,000

31




199ADE ductioniWitheut/Aggtegation

The Lesser of

The Grez_a‘ter of

QBI Q QRD Tentat.
X 50% of | 25% of W-2 | Com- + 199A
20% W-2 Wages ponent | QPTPI Ded.
QBI Wages + Com- | (Combin
7 ponent ed
Amount)
XT-B |1,000,00¢ 200,000 200,000
YT-B |1,000,00¢ 200,000 125,000 125,000
Total 2,000,00C 325,000 O 325,000

The 8199A deduction is $325,000 (the lesser of $325,000 (tentative
deduction) or $544.400 (20% x $2,722.000 (TD)T 0 (NCG))




DeductionoWIithiAggfegationation

The Lesser of

The Grez_a‘ter of

QBI QBl QRD Tentat.
X | 50% of Com- + 199A
20% W-2 Wages ponent | QPTPI Ded.
QBI Wages + Com- | (Combin
2.5% x U.B. ponent ed
Amount)
X&Y 2,000,000 400,000, 200,000 @ 225,000 225,000
The 8199A deduction is $225,000 (the lesser of $225,000 (tentative

deduction) or $544,400 (20% x $2,722,000 (TI)7 0 (NCG))
Compare the $325,000 Deduction Without Aggregation

33




Finah Régulationion

Examples:s
‘om/mmmnion
imRegg1.19929 A-4




Reg:.BEXxampie le RestausantanchCaternngatering

A
oOwns and

Oper at esg

Y 4
- ~/_ \’__\\
[ SMLLC \ ’ SMLLC \
\ Restaurant / [ .
N . \  Catering ]
-~ >

-y

(1)) Same=product:cpreparedfoad! food.
(2)) Shareddkitchiem eentralized-purchasingcmarketingmarketing,

accountingng.
Cam aggregatete thextwosb T-Ii_sa..

35




Reg:.BEXxampie 2> RestaurantanchCatennd
Cammonly iQwned

o

0000

25%  25% 5% 2504

Q00

oe0,  25%  25%

25%

Restaurant
Business

Catering
Business

Samesfacis as Examplei(b) except=2PSPs

A A canrelectto groupreven if \B;G, ioriD do noti(Exo iy

A A hassheéiburdeniefrdeterminingicommon: ownership:

A  Presumablylthetsame-outcome: if tenant -im-cammom ownenrshipsofireal
estate (NOVRSPbuti2urentalqnopérties owned byrsamed H1Csewners)

36




Reg).BEXxS:55amenas B £excepbhPtehowns F owns
109%,0b €achcpannership:ship.

A F camraggregate-albfout partmershipserships
oppavalvd tdet d charhdammonEtract@a matdleemo n S
ownership itestassnet byidt by E.

A As:lreachtheiegse @ithoughmnetanentionedtinthened in the
Examplel P artnernt=shoulchalsoibe lahleite able to
aggregateimultipleible T-Bs:commonlyhownedibysayy say
PSP #11(whichdhetPSPrchbose taxnet aggnegate) gregate)
beceasu s epe@ord ptlee FS50)Nhos dotmmen PSP)  hq
ownership, provided Feoari-show thatthethat the
partnershipsatisfiessthe ewhershipitest=and the2 and the 2
off 3ifactorstest.est. 37




>o>°

Reg:;.BExampier8: & CantAggrégatedAllafaree

S1, S Corp.

Real Rented LC1
Property Manut.
Leased to Widgets
LLC1 and 2 Sold by
LLC2
IRS concludes that all three  share significant centralized business elements
(factor 2) and rely upon one another (factor 3).
0S1 is eligible to be included iIin the

to a trade or business within the aggregated trade or business as described in
81.199A -1b)(14) and meets the requirements

aggregat

[ f or a g g B8e



http://prod.resource.cch.com/resource/scion/citation/pit/S1.199A-1%28b%29%2814%29/FED01?cfu=Legal&cpid=WKUS-Legal-IC&uAppCtx=RWI

oé[ Rl]ental or |l i censing of tangib
property (rental activity) that does not rise to the

level of a section 162 trade or business is

nevertheless treated as a trade or business for

purposes of section 199A, if the property is rented

or licensed to atrade or business conducted by the

individual or an RPE which is commonly controlled

under 81.199A -4(b)(1)(1) (regardless of whether the

rental activity and the trade or business are

otherwise eligible to be aggregated under §1.199A -

4(b)(1)).

Reg. 1.199A -1(b)(14))

39




Observation: Compare a self -rental
to a commonly owned SSTB . Stilla
deemed T -B but the rental income Is
treated as SSTB QBI to the extent of

the self -rental by the related party
(SSTB income for G but apparently
not X)

40




A

Regg E Exla mpMloehea MhOstOhwer a

Atttblteddo G

S1, S Corp.
Real Rented LC1

Property Manut.
Leased to Widgets

LLC1 and 2 Sold by
LLC2

| RS concludes that the Mot her
attributable to G and G is treated as owning a majority interest in
LLC2 and LLC1. 6 As a result

apni ¢

and Sond

Same

a n ¢
41




Regi.EXx16: 6TwoWConmmerclakbPropértiesperties

Owneddoypan-RPEP E

PRSI aspartnership lowns60%: [Implicitlyrtenantt!y tenant-im-
cammon (il |C)]oflaccommereial rental bfficetbuilding:in building in
state A Land80% ([implicitly AT IC) of a cOMmierciakrentabrcial rental
office buildingiinstatesBate E.

Bathrcammercialaentalcofficé ouilding loperations:sharetions share
centralized@accountingnlegal, and:humanirésourcer resource
functionsns.

PRS1! treats thettwo commercialnentabofficerbuildings e buildings
asanangraggigd egla bebdisitesa.de or Dbusi nes

42




Reg;.Bxx16 6

A PRSHmeetstthe 50% co6mmomownershiprrequitementyuirement.

A PRSH may aggregateitse its cammercialicehtahoffidenffice
buildihgsys because thelbusSinessessses:

1) provide thehe samecdypesef ploperyerty and!

2) sharecaccounting;ilegaliandhumaniresourceresource
functionsns.

Observation: Notice 2019 -07, appears to allow the grouping of
these properties even without common ownership, or 2 of 3

factors 0 because the rental real properties are each directly
owned. 250 hours of work would be needed (detail below).




Reg:.BEXx1 7t 7Cothmercialrand Residéntialidential

A S, amSccarporationtowns 100% of the, interéstsiinterests in
a residéntialiedndomiliemnivum buildingrandrl0®0% of 5 of
thezinterestsdnsain a cammereralicehtahofiideoffice
builddhong.

A Bathibuilding operationstshare céntralizedghtralized
accountmngnlegak@and human resourcefunctions functions.

A S meets thel50% common ownershipitesthip test.

44




Reg;.BXx171 7

A Althoughybothobtisinesses share significariteeittralizeédc entralized
businessselements:; S eannhot:showithat@another factoriSier factor is

presentibecausethe tWwo:=buildingoperationshareanovofs are not of
the=samertype of=prapertyperty.

6SSmumstitsetat the resaldntiatichnelomiiem bluildingw@iiding and

theecammenciakrieritaicoffieé biificirglasiSépanatestradesirate trades
orbusimesseses fanpurpaesesof applyinglying §1.199AA-1(()d”) . O




A

MixeddUSesBulldingldesd Bllebookdgo24& Pg. 24

0fAvmactavett thytiid tyeatel ast a adE ontbusiesastiasallor als
reléyantrfcl erdbintoine: tadn putposesi(@ndstbat keedstaat keeps a
canmpleietand sepatable sétlef booksfandsécoras)l records) maybee
treated: as-asqualifieditradé or-blisiness.kFonexampler example,
assume thaban individdal ewnsl asrental buildingaintwhichng in which
thezgroundfloorspaceiis renieditorthree unrélated unrelated
cammercial iestablishimentsiy(a: coffeeashopf adn/eleaner,drycleaner,
andla=newsstand)and thecupper floarsholdapamtmeéntspartments
rented totresidentialitenants: ikon Fedeéral tax purposesy purposes,
thezindividualaccounts:fon thefrental activities withtivities with
respect:to theténtirerbuildingusing @ singlejsetofrboeks et of books
amddrecoele.0r ds . 0
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JC T Bluehookcantinuetnued

0LAsusTe methérulrat the mditilvaat mattdhiallyipadicipatasurma | m
theerental activity;cast, recovery:deductionssunder sectionrd68r section 168
anezallowablehwithyréspect to thetbuilding, andidéductions forductions for
expenses:withy relspect to:operating andimaintaininghithertaining the
buildingrareatlowiable ahdensectionsl62tion 162. Becansea compleielete
andiseparabledet otbaok® and recordsris keptiwiils iespecindth respect to
thezentire hrildindding (includinghothdbe commerciahand:ial and
residentialirentals); and ,pbecause:deductions dnder sectiomd62 section 162
anezaliowableble, thexreal:dstateacontakbinddeé orddsinesdissAness is a

guaéfied trad=2dr bhusiadse foo purppses ofnseston f99YA.” pur p o ¢

Observation: For depreciation purposes, residential real
property is a building structure with respect to which 80% or
more of the gross rental income is from dwelling units (27.5

years). If not residential, it is nonresidential (39 years). The
building is not divided for depreciation purposes.




Residentiali RentalrReéllEstateEtate T-Bs
with1.00% Comhmom@wnérshig:rship

7 sMLLC - - N ===
Res. Rental X / - SMLLC S 72 SMLLC N\
Real Estate ) | Res. Rental \ [ Res. Rental \

S\ #1 7 \ RealEstate ) \  RealEstate
S—=" (N m

~ - e R

FactopOnee: Same:typesef propertiesrties

FactobTWovo: Shaulddé menifthe samestental propertypmanageryisnanager is
hirnng workersdgardeners; eter); negotiating @ll teases; and handling and handling
thezaccounting ionyacsingles conputes systemr system.

FactooTFlreeese: Interdependenceuntikelylikely.
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Reg;.Bxx18: SReSidentialiRiopattieserties

M awns 7 5% 0f afesidentialaparimentbuildingt building.
M alseownsi80% 0T PRS2RS 2.

PRS220wns180%)0f, the interésts:incasresidentiak condominiunondominium
buildingrand80% ©f thefinterests inrasesidentialapartment! apartment
buildifigyq.

PRS2'swresideéntial condominiumm buildingtanddesidential residential
apartmentbuildingioperations:share<centralizedchackiofficel back office
functionsrandhmanagementment.

M'ssresidentialtapartment bullding and PRS2!sdesidential residential
condominiumand=apartmentbuildingpuilding operatetin coardinatiomavithn with
eachlothEh ¢ rentag apagtmpnistio tenantso tenants.
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OPRS2 may aggregate 1its
residential apartment building operations. PRS2 owns

residenti gl Re&gemAxdPEEOMLINY. M

more-thanh— [at least] 50% of each trade or business thereby

sati sfying paragraph (b)

Residential
Apartment
Bidg.

~

\

-

Residential
Condo

~

- 8%

-_—

of t hhi s secti on. (

(1) (1)

PRS2
CamAgqgregate

1
80%

mm

Residential
Apartment
Bldg.

Ny

\
/




Regs.EXx18 Contont.

A Noetedhatin Exdamplerl8IIRSawithoutvithout
gualification;assumesithataathat a
Oreeds:htthe aothdoaninivencnitdonmi ismah U M
T-B (corrects:bubout out-off--chanactet forfor

IRS))

A The:examplealsalso impligss thateachch
bulldihgnis asseparatefate T-B imthée
alisence of aggregatiomtion.




M may also add its residential apartment building operations to PRS2's Reg@:.BEXx18

aggregated residential condominium and apartment building operations. M
owns more than 50% of each trade or business thereby satisfying paragraph
(b)(1)(i) of this section. Paragraph (b)(1)(v) of this section is also satisfied

because the businesiii iierate in coordination with each other.

"L\

/

Residential

Apartment PRS2

\ Bldg. CamAggregate
~ -

1
- — g 80%  80%

gy
Residential M Residential
Condo ( Apartment
Bldg. P Bldg.

\_' _y




Ex.18BEVafiatiart (Dot(iN Rega Bxdg. Ex.)

A Assume X dlso owns/100% 0fdL. of a residéntialial
apastmentbtilding @ g, Q, ttlabhtaosdindiesates
withh IhRSP'RS2idestial esndanemuam anld ¢
apartment buildingdinrentingeaparimentsataments to
tenantst(so2-of 3dfactorsas meet)y: meet).

A CamX( adtHQD toPRS23 aggregatechted
resideéntialicondominium andnapantmentartment
bulldihgroperationS>ns?
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Ex.18B

No, because X does not own more than 50% ( §707(b))
of PRS2. The common ownership test is failed.

100%
S - -

Residential
Apartment

\ Bug. (Q
> 4

Residential
l Apartment PRS2
\ Bldg. CamAggregate

|
- 8% 80%

mm

Residential N\ I ’T?esidential
Condo \ Apartment

Bldg.
s g

\_’ —




Exc. 18V afiatiortidlot(ii Reg: Ex)y. Ex.)

A Same-fdcts as Ex. A8B exceptcand M ared M are
sisters:s.

A Newyperer §2®77h(, bN)s, owMd shipoWNRSE S5 h
attibluteddo X soXsawnsddinectlyrandctly and
indirectly)100% 0f PRSZRS 2.

A X awns more than50%0f €aclt tradelotrade or
busiiess:s: Q andithée aggregateticalisinessetss of
PRS2.
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/

\

’
5%

- =

Ny

Residential

Apartment
Bidg.

~

-_ -

\
\

/
/

80%

(

N\

PRS2

20%
/
\

CamAgqgregate

- 8%

Residential
Condo
Bldg.

\_'

\

!
’

80%

(

\
~

mm

Residential
Apartment
Bidg.

Ex.18€

100%

Y g

Residential
Apartment

Bldg. (Q)

~

\

o

~y,
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WhatisaT -B and
When is Rental Real
Estate (RRE)aT -B
For Purposes of
§199A?



Summary-ofdT T-B Tests ini199A A in
Final Regss.
1) Use:thee T-Btestinin §1622foppurpoesessefs of §199AA, which: h
hinges omcaseilawlaw.

2) SafeHarbordn in Natice 20191 9-07 fona a rentakrealestatetate
enterprise: .

3) A deemed-T T-B testfofor selff-rentals! (REGe 1199009 A-4(1)(14)))).

4) Pllud S[iIn «0dfiitidnnto ahd=d:irdgiiocnnetto, titehtese 1 e
mustbée effectivélye¢connected taadradezot business business
withini thelunitediStateStates asdedwiedrin deetdon BHA(cs.'€ (
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Whatisa 3 T-B?

A 0.6[F1Er]..0uréop tsrop secitnsho90%dbndand
theregulationsons thereunderer, 81.199AA-
1(b)(14) . defineésitrade orlbusinéss:asass as a
trade©orbusinessess undérsection 862162 &.
other than:thettraderorbusinessofress of
pefofnorrgmernigessae anveneeseed s
(Finahreg: preamble)bie)
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Final Reg.cPreamble on=Ton T-B

A Whertrhae mctainy rasest tb vhie teyel pfiassecstion 062t h e
tradeorbusinessghoweéveryisver, is inllerenthytayfactual tual
question andispecificiguidancesundensection=162tisyn 162 is
beyond dhelscopecgfdhesa hegulationsilations.” 0

A 6TThh ecucto luavd Sevdla@avetwd eéofieitiomie d t wo d e
requirements:ts.

o One;.inirelationitorprofitmotive;ris said to requiré therequire the
taxpayerdo enterinto and«carry-on the\activitywitha ivity with a
geodfaithintention tocomake aprofit or withithesbelieth the belief
that a profibcandermadefromdtheactivity: activity.

The:secondis insrelation:toithe scopecofsthejactivitiese activities
andlisssaid to require uire cansiderabld)regulandnd, and
cantinwousactivityivity. Secegeigeeznle Carinlryv. Commaor
Grooteiticzei, AgoeLr.S. . S. 1 9 8°7




Supreme €aurtint in Greetzingerer

A Issuezlsigreyhoundiracing; aifig, a T-B?

A 0(On els@arhiss0 acmwbsvtedaae cikan Bligglisesgwdteits stresacts s
omexamining the facts'inceachicase; laffords:na:readily: no readily
helpful standardzinctheusual sense) with whichrtoidecide:h to decide
the-present case-and others similar toit:iThe Court's he Court's
casessthtispygive use us restlists, butditiietgeneralguidaneelance.” 0

A OWeacacmctap tactitihae tofha ertgadeh ata titad= ob e e 1
business; the taxpayer must beunvolved in/the activitythe activity
withh cantinuity: andaregulariby!arity andithat-the taxpayer'syer's
prnimary- purposesfor engaging dnjthejactiviymustibetformust be for
imcome orgrafitofit. A sporadic activityj\ahobbyhobary, or an

amussredne ditersdoin viees sdotomalidlbdes not gqeual




OVWedo chot oncotule avcait raull @ tleerCocrt’d hobdang kn on t he
Higgins s whenrweseonclude that if ene'sfgambling activity is

purstied d full time;in gooddaith fandthwitmrégularity ctothe

prodictiancof inéome dona livelinobd canidds dotzaxmere hobhy,

ittissa frade orbusiness within the/meaningrofthe statutes with

which wearezheré:concernedRespondentyGroetzinger

satisfied:-that'test in 1978. Constantand largec-scale «effortcon

hisspartiwas made: Skilllwas-required: and was’applied: jHeidid
what hérdidifor alivelinoad;though with ajless than:sucecessful
result! fThiswas nettazhohbyby orazpassingfancyror an

V4

ococasionahbeétifortamusem emt’. 6

Observation: The referencestalelafferto is |ikely
distinguish a recreational gambler from a professional and, | believe, should not

be read to suggest that the legal standard fora T -B al ways requir-es
scale effortéd. R-éamily eesiderxd is rautinely viegdd a T -B




Finah Reég.cPréamble on
RentalReal Estate T -B

O[T R4 hreasdrr ecansrarneynt :D@ pRa rdcmeinet thand |
difficulties taxpayers:and practitioners imay have in
dettresimmiy whenlger wiheptahee’s reataltrasx psazyee r 0 s

activity is sufficiently reguldr; continuious,and
cansiderabldh | e fanthe activity.to constitute a sectiona162
trocazdbebueinesb. U sFinnlefs:s. PO (i nal Reg.

Observation: This correctly articulates the standard for rental
real estate only If the entire country resided in the 2 nd Circuit (NY,
CT, VT). Outside the 2nd Circuit, in the Tax Court ,and in

particular in the Seventh Circuit (IL, IN, WI), the test is whether
the rental real estate activity is regular and continuous (not
necessarily considerable).




Final Reg:cRreamble on=RRE RRE

Olh netdethierrs mhenhiengremhl edaheesrtatecaREEe Nt al
activityis assection-162 trade’orbusinessprelevants, relevant
factorsrmightinclude, butcare notdimitedtolimited to

()) the:ityperof rentediprapenty: (erty (cammercialial reall

propertyiversussus resideéntialial property)y ),
(i)) the: numberofqropertiesties rentedgd,

(i) ) thh: @wioewn @ rtio: owonre = tole et adaye-totdayy
involvement;nt,

(iv)) the:types:=and significance:of-any ancillary:servicesy services
provided:underithe léasegand:, and

(v) the: termsofdhelleasease (fariexampleyle, aneticasese
versus a traditionaldeasel e a2 s e andiasshort rt-termileases «
versusa longng-tecern madee™a (@epmide) ( Pr eambl
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EveminiThe2 2" Cinouit; The
Standard-is NotVAs Vagué-or
DemandingrAs/the § 199A'Reg.
Preamble! Suggests.

Observation: Donot be reluctant t o r
Memo decisions. Most 21 st_century litigation involving
the T -B issue for RRE involves such decisions because

t he | ega |l ssue |1 s regarded as
the mid -1900s) despite the split between the 2 nd Circuit
and the Seventh Circuit (and Tax Court).




Butthovh cowghtioit i@ meetshel“tegutlzo, mi
cantihuousandisubstantial-standard:andard
imthe2 2" Cinouit?t?

Im Murtaughyh, T Memo 49979 7-319 (19987 ). the:
Tax«Court,forcedchycthey the Galsonn rulestoapplyp!y

the:toughen2r 2" Circuitilaw; nonetheless=less
concltides:thathat renting twow(25%)=condoondo
timeshareses attaiNew\Hampshirelskiresortresort
(“pattonizéd-fdariseveral/morniths eachyeanch yearf))is | s
a T -B forpurposes determining alloss onisale.on sale.



https://www.leagle.com/decision/199714974qtcm751133

Murtaughyh,
A Tiheetarxtpaye p“aiy est mdidhiadh bnot armadcentiafion b
the:timesharesiother than the:records he-got:fromdthe:t from [the
mamaigd amgnta'gent ] . 0

A Tiheetaxpayep &dgi®ros moidithid a pe@wbratmadnnt ai n
accowont vt thd Omeshtishees.”t 1| mMmes hares. 6

A TiheeTail @oxurt Contnuted clanteid ‘Uldeetdhndidmant:nthilh e
off [thf tHhreaudhu’r trapwigih.s énjaileph sufbec@ietirrtty é
activities 4@ constitute Attradeonbusiness business, andd wilde
theseactivitiestiverevecanducted by fthedriandging managing
agentlf they fwere] eatifibutabietotfihd MuntduphsMurtaughs] farr

purposes:of determiningiwhetherijthe-Murtaughs] wereughs] were
engagedthin atradelordusinessess. .



https://www.leagle.com/decision/199714974qtcm751133

A JudgeGale)eitingting Gillford« (2diCirir1953), Teferencesnces the:
Oz prpdizbbel’ avdrk ef@hewroandkging higehthiesatisfatheshg | n
higheer levelof-rental activitytivity required:in thet2 e 2" Circuitit:
0 ‘AbiAdlidhhiodwgshnofl appedhotest thneo' t* * appevar ditt hat t
anythinghherselfsiniconnectionwith the managementof:these:®:nt of these *
**buildings,gs, amappreciablelamountof tihe anchworkiwasvork was
necessarilyifequired on the parhef thermanagingragentging agent. Andiifif

suchimanagement was avtrade or:business;ither*¢<*taxpayer] * [taxpavyer]
was:so engaged;althoughcshe lacted: only: throughvaniagent:h an agent.
[CGioldf..0 ¥ qMuliaighis:)

Observation: Gilford involved the management of eight mixed use
(comm./res.) buildings . Scale (# of properties/commercial v.
residential) was not significant to Judge Gale in Murtaugh.



https://www.leagle.com/decision/199714974qtcm751133

Murtaughyh,

A Murtaughy h is:alSe significant-because-itiis-onétofthefew
post t-Greetzinger (post o = t-1987) casesand: it notes: the
Oreutpy dna ronainudusC standardarticalates -im
Groetzinger

0 ‘TocTshiereSal Porie mes sCiocul Kitat th as engjtvad ed
a trade ordusiness,the taxpayermustdbe involved:in
the-activity with cantihuityi andaredulariby andithat-the
taxpayer'srprimanypurpaese:rforn engagingrin thei activity
must bé for incomeson profit. Fr¥ [CommisSioner v
Groetzinger {87 & 7-1 USTCY 9191}, 48044S. 123535
(12978.7 ) (Mubtaud (Murtaugh) .
Observation: The: Graetzingerer citatiorin in Murtaugfy/r also
demonstrates: thatithe §162°TT-B standardiis used<forthe
T-B testinin §1221] 69



https://www.leagle.com/decision/199714974qtcm751133

Risingdotthe levekofd Hf a T-B?

T-B
(8162))

~ Investmentnt
(§212))

Hobbyy(Notd=or or
Profiti Activity)ity)
(8183))

Personal:Usés e
(§265))
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T-B Tiest:isiat Entity:Level.evel
Pen199A Preambleble

OFfE orurppters pfosseison 09PDA, slecltticiomnal O dbAwhethhrieand e t
activitwis @ yadi sr basitesaid ewaderat tba snitityeéesrsl.”i s mad

Olf #n Ra@n is RiIPuBEgeid sSn zetmga@ @ @dsinieds, iaeamt pfadcemo, paib, u
less; ondeductiontfromfsuch trade'or business retaimtheir retain their
character as they pass)from:the-entity to the taxpayene taxpayer 8 evenifithehe
taxpayerds notipersonally>engagedinthe:trade orbusiness of thesiness of the
emitit y. 6

oG ownevsely,sfeah RE it fiot amadRP B aitissdence buseinsg.a g e d

income,cgain; losspordeduction:allocated toa taxpayer from suchyer from such
entity: wilknot qualify forithefsection 199A deductiom\evenl!if théon even if the

taxpayerer onramrintervening entity istotherwiselengaged inratraged in a trade

ornrbubiressi.’ ness. 0
(Quotes fromvfinalireg. preamble)rmble) -




Deemedd T-B Treatmentfor Self Self-Rentalss

A O[RIRjJtelmt lacbnsonp ofltingi@ln sii intgngtofe t a
propertyt(rentahactivity):that\does:notrisestoithe rise to the
level0f-a sectiont162 trade or-businessis:iness is
neverthéless ss tneatad:ds=astrade:on businesssforess for
purposes:of séctionti99A1 99 A, ifithe property:is rented:nted

oirlicenseddo atraderorcbusiness conductebbyiucted by
the-individual.orlan'RPE Whichvishich is cammonlyly
controlledeundender §1.1099AA-4()(1)()i) (regardiéss<of of
whetherdthe rental activitycandithe tradetor: trade or
business:are othenwise eligible tojbelaggregatedygregated

underr §1.199AA-4(GO)))( 1 Neg. O199A-R(DD). 1.
Observationon: also-appliesto aself self-rentabtofan:SSTB. TS,




Selff-RentahtotRelated € Carp?2

A The-finalaxregulationsilimit the
deemedd T-B trbateat ment ot
situations:in: whichithelrelated
partytsyanirsiivi@amal ormd RVEL"d U
(Finahreg: preamble)




Table of Contents (Link
+ Link to Code, Regs, Notices, efc.
* Definition of Qualified Business Income (QBI)
Aggregation of T-Bs - Reg. 1.199A4
What is a T-B and When is Rental Real Estate a T-8

. isaT8 i
o Notice 2019-07 Safe Harbor
+ Specified Service Trades or Businesses

Natice 20191 9-07
(Proposed:ReveRroénoc.)

(1/1812009)0)




Safe-Harbordoerfar a
RentabhRéal Estate ate

Enterprisése

Proposed ReveProcroc. Effestiveforfbaxt ax
Yeais<ERdingrAfterfDec.[3d¢204V, 2017




Notice 20191 9-07 Seec3 3

A 6l the dafb-learbds sequirenmientsianetmetre met,

the: real estateentempriseprise willlbée treatad-dsas
a ttadel erdousiness as definetkifisection section
199A(d)ifof purposes stapplyingtheing the
reguldationsiundensectiond99% 199A.0

A RPEsmayalsduseise thisssafetharborbor.
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Two-Major Benefits:TaSafe Harhoriarbor

A Minimizes:disputesites withHRS onciwhethert@BIfors| for
rentabreal estatetista: Ts a T-B.

Observationon: helpful whetherlabove-arbelow below
the-thresholdo!d.

A Defastoraggregationtion farrmultiple:properiesrties
which lcan:zhelp ¢axpayers-minimizeithe:\W2+UBIAW 2+ U E I A
limitit.

Observatianon: Eliminatesdests: rdguiredtored to
aggregatete. 7




OFfadurd to s®tisfty ohes.astafles f
harbopr dees=notprecludéiale a
taxpayerdromom othepwisése
establishing thataaentalcealal real
estatag enterpriserise Isaitradelor or
business:forpurposes)ofzs of
se:Cidn10MA."1 99 A. O




Safe=Harbaoror (Sec: 3:036f Prap:ReviRRroc)roc.)

A rental-real-estatefenterprise:(prise (RRE) willlbértreated asca trade orade or

bussnegsefs‘Surind theotduablie neggar™t he t axabl e year 6:
A) Seppaatreab s brolodkesrdaard maieteiogdd's ralret immarhen t

amiddexje=xp=enfsrezsc RREB.r e ac h

B) FonTYBibefore)1/1/2023023 250Mopmorere houusros “remthbsedvicesceso
aire eerpoentef! opreme: dy”’esihfrespecttothe RRE.RRE.

C) Thetaxpayeymainiainstains cantemporaneousdecords;includingcluding
timeaepantisytags carsimilas do¢Liments; regarding: regarding: (i)) haurss off
alliservices performed; (i) d; (ii) description of alifsetvices perfosmedformed;
(iii)) datess omwhich:suchiséervices/were performed;and(iv)!; and (iv) whoo
performed:the services:ices.

Recordkéepingirulerule woritéapbphatp Y befooe 1T1Y2B19b e f or e 1/
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Safe-Harbadr dorfbYBAYI2/81/2022/2022
Innts:ddeca dherelf, 2Z5mMeined ‘Ywer2/®0”: hour

FonTWVBR /Décemberiddy 20222022, imanyy
thiree®fdhelfivelconsecutivedaxable taxable
yeaiss thatt endiwitiitthe taxable yeae year (o
imeach year for anrenterpriseheld:ferheld for
less:thanifiveiyears),ars), 250opmoreholirsurs
offrental senices aresperfopmedormed . pelr
yearr withirespectioithe rentalrealal real

estate enterpriserise.
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OFR:e it Sailvic Sse. invllidese S @
()) advertisingito rentieriease the real estaten! estate;
(i)) negotiating:and-exécuting leases;cases;

(ii)) verifyinghinformatiomcontained in prospectivedenanttive tenant

applications;ns;

(v)) callectionof rent;ent:;

(v)) daily\operation; maintenance;and:repairofitheair of the
propetty;y;

(vi)) management of the réal estatepstate:

(vii)) purchase:of materialsyand; and

(viii) ) supervisioncof employeés and independentpendent
cantractorsors.

Rentahservices:mayrbe performed byrowners) owners owrlbyy

employees; agenis;rand/anrindepéendent eontractorsontractors off
the-owners.rs.
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NOT“RoRel mitrail Servic

Tlheetertnéremalospreindsa does it madudee:s 6 d
financial or invéstmentrmanagement

activitiesgsuchias:

A amrangingfinancing; procuring-propenty;

A studyingand reviewing\financiahstatements
on reports on operations;

A planning;damanaging;iorconstructinglong
termcapital improvements;or

A hoeurs:spent traveling-torand fram thé-real
estate.




RentahRéal Estate Enterpriser(RREE) RREE)

0.&[[1d defied d as:aninterest-in real propertycheld forithed for the
productioncof rents:and: may:iconsistcof aninterestin multiplest in multiple
prooepte=s.' i es. 0

O Thapapecayreusseitimawr sréah t eachipropentyrty heldforthehe
productioncof rents:asta as a sepanatetenterpriseose or treaht alllsimilar ar
propettigsdeld dodtherptoductianiofaents of rents (withitheéexeeptiemption
[describedbelow]pas]a as a single @nterpriserise.” 0
Observationbn: Defacto aggregation because:the RREE-\S@IEE is a
singled T-B.

OThapapaayreay siotmary thnsoiteatwnart yromh hdasto-yeaaraialdssne n
theredhas-been assignificant‘changecin facts:and facts and
circnoutms:tsa’nces . 0
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RREE:Continuede d

A dCemmercialianchresidentidlential realestatemaynay
not the paet op @he tame fentbrbréseS ame ent e

Observationon: alsoccanrnobmeet factor-onesfonaggregatiomregation
underreg:199A9 A-4.

A 07TThh iedividualar RPEPE relying onthisirevenue=nue
proceduremustihold thedinterestiterest direstly!y on
througly anzeniity disyegasded ascancentityan entity
sepanatetfromdtsiownerwnere..”0

Observationon: Rew Prod® deazen’t adpovets n odrtnarpsp | y
partnershiminterest in:atrental realestate partnershippartnership

(butisuch:intenestsccarsbezaggregatedy ifceligible, ilinderible, under
Reg;.111994 A-4). B4




Exclusionsifrom SafesHarbofarbor

A Usecasa Résidentence. 0FRelazktate sitea thetha saepdyed yinctuhieg t
amownercor beneficiafycof:an RPE relying on thisisafe-harber):as@ harbor) as a
residence-forfany:parnt ofitheyeanundersection:280Acisinot 2ZE80A is not
ellgibgeifbrities sfaermardvri’s safe harbor. o

A NNNLeasese. 6FRelaktate sehiediordedsedsuntienaditiple netjéaseet lease
issalsa has eligmostforelid sgpiehbreorf’or t hi s safe halil

0 OfBopgurppter pfollsie s:veofie ptrcdcedsirer athiplel netileasep 0 ¢ e C
includes:a |lease-agreement thatrequirgsithe ténant drdesseeant or lessee
tonawamg,deesaami muﬂam m‘dﬁebampmblbledalponsnble for

yitiesdata. gentiahan to rent and

O0Thhs iinsludes:a lease-agreement thatrequirgsithe ténantthe tenant o
lesseec tmpay a partionion offthe taxesdeesges, and! insurance; e, and! te
be:responsiblelfor maintenanceactivities: allocable:tosthecable to the
p@Tidniodthe rbpetthentpd lospleartdnyntr’ gemphasisthdddalys




Rental
Real
\Estate

AmRREE=

guegationdiossunlgiéslities

Y
Lid. Ptr. ! RRREE

. gy

SMLLC
o0% ( Res. Rental
eral Real Estate
_— N e

SMLLC
Res. Rental
k eal Estate
Residential

Rental Real
Estate

Par ner

Res. Rental

Res. Rental Real

Real Estate



Residentiall RentallReallEstateEtate T-Bs:
with1.00% Comhmom@wnérshig:rship

- = T -~

~,
SMLLC )’ SMLLC \

Real Estate Real Estate

~ #3

~
Res. Rental \ 1 Res. Rental
J N

AmRREEwithoutthe concermrof meeting2cof8ng 2 of 3

factarsrrequired to @ggregate underregider req.
1.199AA-4.

]
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Residéentiall RentalrReallEstateEtate T-BsBubWithoubut
50%:.Commonc@whershtpship

30%

J’IC 100% TIC

e _ -~ ~

“Res. Rental ™ \ » TSMUC ~ ¢ Res. Rental \
( Real Estate ( Res. Rental ) \ Real Estate J
N #l / Real Estate -

- ~ #2
y

N
-

Cleanlyl noraggregatiom tindenreg.cl. 199A 1.199A-4 (509675
c oMo pwroewshie fasid . bpt lfeaaubesa)l arebditectb/@ c
owned¢!, prestmaliply one: RREE.
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Specified Service
Trades or Businesses
(SSTBs) 0
Reg. 1.199A -5

Irrelevant if T.l. is below
the Threshold Amount




SSTBs=and theld ThrésSholdsholds

A Is:like anyrother businessiif taxabletine(Flpisnc. (T1) is:
< $315;000 (MR, o, or
< $157/500 (other).er).
A Neol99AMedudtiontion iffTI:
> $415,000 (MRa);.or, or
> $207;500 (other).er).
A Phase=-out(of199ACdeduction)tiangerange:
$100;000 (MRI).J);
$50)000 (othener).
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Definitioncof SSTBSIper kinal Regs! Regs.
Amytradeler businessiinvelvingolving thezperformance of services-inone on one or
morecofthelfollowingfieldsfields:
A Hezath,t“hs, deocailsed drepsicagriagbhe id) (2i(in ofptais adagyr] ap-hion(”b
A Law.é,. |,

A—engineeringy+;

A—architecture:re,

A Accoontind..i, ng é,

A Acttiarialrsiciarlce.s,ci enc e é,
A Perfofnorgmitn.g, art s é,

A Comslurlgt.i ng é,

A Athh:liest..i c s é,

A Fihanainicsikraikess.er vi ces é,
A Broockeyr aqgeces.e,r vi ces é,
A Innwseisgtainm igveathdntimnmvzegsrhbeme.nt management é,
A Twadidd..n g é,

A

Dezaiha in gecurniess.e cautmérthiipeistérgstp @ rcornreodsibd..p |
OR




Reppitnti@ntolr Oinlis 0est SKk$STEs.. |

Oanyytradeler businessiess whered¢héhe
principal asset-of suchdrade orade or
business:is thethe reputdationcor skillofill of
1 armorere offitss employees=or ownersners
ass definea th paragraph ) )Pofxiv) of
thisi sect®e. © (Reg/ 1994 A-
SWHLD)am)i))




Finah REgulationiPreamblemble
omReélatando to §448iRegs;s.

A 0Thh €redsume dspurtyend erpl alretl tebetieva in d
is: appropriate-to=loak to the idefihitions firovideds provided
farmnrtheregulations undensection448tion 448 becansee
guitaneeendendisectianci202 islioited limited.”0

o0 OHbovwery, ed statadsin st artendbleitan the h e
proposed:regulations; dhesexisting guidancejuidance
undéer section 4484sl aotarsubstituteforitute for
guidad@nue®=r stendeenri99%3eé’'ct 1 on 199
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Cansultingng
(perreg.cl. A99A 9 A-5(13) (2)(Viyi)
ol MMhres alnesorotvibien ¢ phoiéssieosalh 0 n
adince antdebunsehsel tmchénisite assistsist
the=client in achieving:goals andhls and
scovingipmoglepg.’ob |l ems . 0




Ex.8%:Reg g §1.199AA-5()(8)) -- Consuitingg

D issilithenlusiness of:praviding sefvices:that assisttinrelatedist unrelated
entities=in makingtheir personnel structures moretefficientore efficient.

D studies:itsichent's-organization and: stnucture andicomparesnd compares
itttopeers i itsiindustrylustry.

D tHearmake8es recommensaticrisand pnovigesadiliee tadtsice to its

clieahregargingl possiuie shiahgesinthecliént'spersoendl's personnel
situcttrere, includingrthetise of temparanyworkersworkers.

D deessnatogrevideiahy temporanpwotkeysworkers twits liehtsrand &'sl D's
campensation and:fees fare notaffectedbyewhethen D's/Clienits:r D's clients
useditemporaryworkers:kers.

D issengagegdn in thezperformancerafservicesin@anSSTBINTRETE in the
fieldcbfodonsultingting.
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WolF ilh Sheep’Shieteipo® sTheCDeoMirimis BExcepiaibi ¢
Assumes:©Onenle T-B

A IffGross Réceiptsare are < $25MillionomotrantSSTBSTE ifflésss
thannl Q% 6f tHetprossrmeeeipisdingiddingincidéntal incidental
gnosssacetpispasd S&53 B GIOEs geceaiptseceipts.

WhyysecunhelpfubZul?

Iff SST BEgross seceipts: are <1 0%:0f ooreyr more, thezeni@re

busiiess:is an SSEHETE. A remarkeblylowithreshold thold to
establish=an:SSTEB.TE.
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De: Miniris Exceptiontion

IffGross Réceiptsjate = $25milionmnoton: not
am SSTBE iffléss thahs%5% ofitheqgressss

receiptstareaSS TR grossreceiptsceipts.

S, if Overss25 niillionlgressaeceiptscaandipts and

SSTBignosssrecelptsiare: 5% orimoerey theore, the

entire businessas ansSSMBISTE.
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Ex.11:Reg g §1.199AA-5(c)(1)(i)(A)A) 8 De Mininis Ruleule

A Landsecapeild Clsglls ddivnicarerand landscapingdscaping
equipmentiand alsoapravidesadvice andicornselionounsel on
landscapedesign fanlarge loffice parks andarks and
residentialibdildingsings.

A The-landstape desifnsenvicesrinclude iadvicelentheice on the
seléctioncancd placementiofdrees,fshrubs, and-flowersnd flowers
andiaree canskieleddd he the pérfopmanceraf:services services
innthet fielel of doeduldinep.f. consul tinge.

A Landssapeold ClsEpacately-nvdicés fariits:lafdscapelandscape
designiservices: es andidoes:nobsellthé trees tshrubssonubs, or
flowersrit recommendsdorduséan thedandscapéandscape

designn.
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Reg;.Exampierle 1

Landseapeld CLC maintsinsrone set eihookdHandaecotidsrecords
anditieats thetequipmeiniisalest and designselviegsrasarvices as a
singld d¢rade de husinessierspuifposesiop sectionsf 162ctions 162
amci199AA.

Landscapenld Clhashas gnossseaceipispof<sa hilliomillion.

$2500000 (1L 215%) of thef giosseceiptseceipts is ailtributabletde to
thezldndscape designssenicesyan:SSTBn SSTE.

Becansethéehe gnossseacetpisientitbecohsultingseiices services
exceede d®L df Q20dochpella®idtaimlbagpess tlebe@pids, t ¢
thie enteatt of Lentdycapef LLLE @ mdls crabpencksLi€0 s t
cansideredaan SSTETE.
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Reg:.Examplerle 1

- .
_— ~~

/’ Landscaping

/ Equipment Consulting  on
| Sales 1.75 Landscape Design
. mil. gross / with SSTB gross

\  [eceipts / receipts of .25 mil

\\ (87.5%) // (12.5%)
S ="
~

-
Ni——_—

A single set of books and records.
One T -B so 100% SSTB.
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Reg:.Exampie e 1

m— T N oy

/’ Landscaping
/ Equipment

Sales 189 Consulting
' .
|

mil. gross
receipts

OL%) (9%)

\

\ receipts of

S~

A single set of books and records.
De Minimis Rule Blocks SSTB Treatment

—

on

Landscape Design
with SSTB gross
.18 mil

-

- e mm == ™
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Haw.CouldiMultipleiGle T-Bs:be:Createddal to
AvaiddthenDerMiriinis RProblems lem ?

A The-regulationiexamplestrongly suggests thatests that,
omthefacCts-of: Examplerkple 1, creatingha separaterate
settobbaoks ffar the consultingsbusines®usiness cauldd
successfully: Createcaxseparatepharate T-B anddnsulateate
the-Landscape sales-business from SSiIBn SSTE
treatment.nt.

A Thepreambléeste:the final regs.!adds:some-clarityne clarity.
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Finah Rég.cPréamble Disclssionoefion of
Multiple!& T-Bs:

businesses«ds afacttial-determinatiomination.

OVWh:ertrhaesingla erstitynhghé ewwlemd tiratlys oh

However;r, court-tebisionsons that helpidefinethe the

me @anmiy nig‘trodfe oolturiacd€” pooridd U s i n

taxpayers guidance in-determining whether whether
mo e ehat hraenraden er tusiacde=s exoat.” b u

(Finah Reg: Preamble)b i)
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Multiplel® T-Bs:
A 0Thh €redsue @spmrtyenD erpl alretlimeansto balikde thah ewultiRS
tradés ordousinesses:will-generally not-exist within ansentity:hin an entity
uniéss differentmethods bbaccaeunting couldibeyused farieachsed for each
tradé ®rbusinessamdernder §1.4466-1(d)).

Section 1.446 4 6-1(d) )explains that ho trade lor:businessiis: considered onsidered
separatetanddistincttunlessialess a campletetand separgble sétiefset of
baoks andwécardsisikept forthattrade ot husinessr business.

Funther; tradeslor-businesses«will not beiconsidered separate andseparate and
distinetdf; by reason-ofamaintaininghdifferent methedsiof methods of
accountingythereiisra creationon shiftingrof profits@and lossests and losses
between:the businesses of the taxpayer:sojthater so that incomeeofdhiehe

V4

taxxaparysenot dlesarlyrefieceel.ear ly refl ected. o

A Imthedatisef Examplerbhpéach businessissarseparatezprofiparate profit
centersoslikélynoyfalluré:o cleany refleatrincontéawill becurme will owzur.




)

(2)

Reg;.1144616-1(a))

Whereca taxpayerihas twosorvmoererseparatesandadistinchnd distinct
trades ordousinesses;ses, a difféent methedlobaceduntingunting mayy
be:used fof eachatraderorchusingsssiness, 6.. FoF @amele,amp | e |
taxpaysranay agcount danib & opeiations of atpersondl a personal

sefvide businesscorsthecéshk receiptsand disbursemdnidHursements
meihbd dneraf amanufactufing husingssvniamrasctualan accrual
meihbdd, pravided:such businesses are:separatezandrdistinethd distinct
andithe methodsoused:for eaehr clearly refleetincomezct income.

N trade!or businessiwillbesconsidered separate antharate and
dilstsnict .n uniéss &€ sompleieland separablesetbfdeaks ahtbooks and
recordsis isskek éop tuch Oade subaihinetss.’aldee alsse b u s |

§446(d)))

a

n e
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Case-l awoncSeparaterhite T-Bs:
Burgess Poultty Marketrket, 14 AETRR2A5036,(DC DC-TX)),
05/2211964: 4
A “lobiro islaey dniciesy tlaan iy bieh hrelkeqed tpreaiticailysforb r
meat production.ion.

Burgess Paultry Markebis«a corporatiomoration.

BroiléeProcessing:Divisibivision. Broilérprocessingsand sales wereawere a
division using the accrual methody(purchase; slatighter, andsaleter, and sale
freshiandhfrozen)en)

FarmDivisionon. A newsdivisionjdaising poultry (farmingywasiong) was on
thhe ease ashhodnme“tdeoida and radske e@dbiy nigckamd r ai s i
approximately mineweeks; afterswhich:time'they reacheda stagesched a stage
whe e @reytvheeeysom et leoissosl”d as broilers. o

0 Separatetbooks ks

0 Sepanatetbankatcaunisunts

0 Separatetemployeesces 106




Burgess Paultry Markebrket

A Fonthe tax:years atissueiabout 60% of broilers selddyers sold by
the=processingidivisioniwere from-outside: sources.e sources.

A LAl tlanstarta nsshatoeeri-tiog imstdivisiohs sions weree
handled by-invoice»or similarivouichers-and payments payments
thereofilyichecke c k. Navtransactionschetweentheztwahe two
divisionswereever-handledimerelyby:-bookkeeping klkeeping
emttyr’y . o

0TThhre wwes 'waes anfyesvi@ing @ nnyanisuhaitifid df mgono:zr
onrexpensesdboetween thefarm:=divisioncand<then and the
pioocceisgsdivisgn dfipwainsiit.’'on of pl ainti ff

o Eachrdivision wasra:-distinctprofit center anddhe farmnd the farm
divisiom didisell:tothe-processing:division. division.
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Burgess Pauitry Markebrket

DistrictcCourt iHalding:ding:

OFFanoimy inctystion.n clembultoynr@isingt blienep0.U vt ay
separatetand distincttbusiness-from=plaintiff's broileriff's broiler
processingrbusinessiess.

Fonfederal incomestaxcpurposes;plaintiff plaintiff isentitleddo to
keepptsthobksréfaccount-ount é. fifom otm pailtiysaisingifarntarm
bussieds @8 she oash L..hmexthed o heccédunmed ahdisalidido f
method of @accounting:clearly: reflects itsfincomeits income.

The:=action-of the {IRS] in:computing plaintiff's taxableff's taxable
income of dits farm:division.onithe accrualkbasisiofal hasis of
accowntingt . i. i dega@-antdafreneous:ousé..”0




Petersom RroduceCe:, 343 F2d 609;,(CA8), 02/217/1.963

A The:taxpayers:businessiconsistedof the:sale’ of chieks;
feed; and:other poultry:supplies to:growers and
participationibyiitin raisingand sellingdthecchickens.

A The:business begancasra small breedingfarmioperation
im 1946

A Im1958thelcorponation-establishedal broiler division
andipreferred toluse the:cash methodforthe broiler
division.

o0 OTThh eroiber Oividienr bydukivd tsd ©anly mdlyodu s i r
would deductas axcost itemfatithecloselof:the
taxablelyear:the @amounts:expended:iniprocessing
thie ehickly kueskisl atuthestorledheartturth hves ftiadme




Petersomn RroduceCo Co

Holdirngsyef DishiCt. Affirmediby-Eight Ciftuitst Circuit:

A

A
A
A

Othizht alte oteh-allopenatdns oftaxpayendid notdindergo andergo a
significanbchangenge;

that alhthreerdepartmentsiweres were tominterdependentiand welld well-
integrateddo he donsidenedseparatecandrdistinehd distinct;

that thére wasvas nettazsuffi¢iént separationrofttherbebks andooks and
recocdsis;

that regardless-of haw theabove issues:wereiresolved;cherewas:d, there was
natta:zclear reflectioncaof incameéncome fanthe year inrquestionsthroughrough
the=methodemployedhby:the taxpayer;andyer; and

finally: there=existed the passibility-ofia transfer of a’'largeer of a large
quantityof feed-and chicks toward the.endlofla-profitablé yearpfitable year,
thus<decreasingithe closing invientony of therieed and ddichenand hatchery
divisionsrand intreasingithercash deduetioris ditheibroilesf the broiler
depantmentnt. Suchia:procedurecould belemployed todistortithelistort the
truecnetdincome fromftheiovere over-all dpeapere.at i ons. 6 110



CCA 2004300131 3

A lssuee: Ane=CompanyranchhidO separateandtdistinet tiadesior trades or
businesses«withintthexmeaning:ofriRC; of IRC § 446(d)77?

A Factss:
0 Company owned asingle meémberlhC«(SMLIC)dreated-forreated for

taxopunposes as adisregarded:entityd entity.
0 Caompanyrandrid Chadiseparate books andcbrecaras! records.

o Campany's‘activitiesiinelude: salesemarketingndistribution, distribution,
salessupport;) researchanddevelopmentcand administrativeministrative
and’headguarters functions:.tions.

0 LLC pnimariy manufactures productsrbutidoes providesemeovide some
reesaeca racchdeaenotbmaeane veedico:p meinet... suechysiecad sis t ¢
products| PurchaserA e PurchasercA wilksubsequentiypselljuently sell
thesepnoductsdoPurchaseriB; who Wilhultimately séllitheitely sell the

productsite Company:any. 111




CCA.201430013

Caompanyrandrid C lhave separaie books andorecords:

Thesedoakslandirecords arel preparedabCompany's
lecationm  Company:and ki@ dre in differentigéegraphical
lecations:

Campany andrd C [dO nob sharesémployees; hutcdosshare the
highests t-levelexecutives:

A IRS Analybis:

A That SMLLC is a disregarded entity odoes not mean t
can never be a separate and distinc

A Conclusion: oéeCompany and LLC are separate
trades or businesses within the meaning of IRC 8446 (d). o
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